
TANISH JAIN                                                        NAVIGATING THE RIGHT  

TO REPAIR IN INDIA 

87 

 

NAVIGATING THE RIGHT TO REPAIR IN INDIA 

 

Tanish Jain* 

 

ABSTRACT 

This paper examines the complex landscape of 

the right to repair in India, a critical issue at 

the intersection of consumer rights, 

sustainability, and technological advancement. 

The right to repair movement finds its origins 

in the United States which was popularised by 

“hacktivists” in 2021. The foundational 

argument of the movement is that a buyer has 

a right to repair the things that they buy- that it 

is an expression of ownership. The paper aims 

to legitimise the movement by exploring its 

legitimacy in constitutional, competition and 

consumer law jurisprudence. The paper begins 

with an introduction to the movement, 

exploring its roots in consumer frustration over 

restricted repair options and the broader 

implications for consumer rights and 

sustainability. It then details corporate 

strategies such as restricting access to repair 

parts, planned obsolescence, and anti-

competitive pricing that obstruct repair efforts 

and control consumer autonomy. In advancing 

its arguments, the paper frames the right to 
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repair as a fundamental constitutional right 

within the Indian legal context. This section 

constitutes the core argument, invoking 

Articles 19(1)(a), 19(1)(g), and 21 of the Indian 

Constitution. Each article is analysed as it 

relates to repair rights, linking these rights to 

the broader concepts of consumer choice, anti-

competitive practices, and environmental 

sustainability. The paper then explores the 

Transfer of Property Act, specifically Section 

11, to further ground the right to repair in 

Indian statutory law, suggesting that 

conditions limiting repair could be repugnant 

to the rights of consumers. The conclusion 

advocates for the formal recognition of the 

right to repair as an inherent consumer right, 

proposing that its enforcement through 

constitutional and property law mechanisms 

would serve public interests in autonomy, 

competition, and environmental protection. 

This paper, by grounding the right to repair in 

a constitutional framework, supports its 

potential recognition as a fundamental right in 

India. In order to arrive at this conclusion the 

author has reviewed secondary material 

relating to right to repair extensively, along 

with existing literature on music copyright, 

constitutional law and competition law 

jurisprudence. 

Keywords: Right to Repair, Consumer Rights, 

Sustainibility, Competition Law, Property 

Law, Article 19(1)(a), Article 19(1)(g), Article 

21.  
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I. INTRODUCTION 

“You have the right to repair what you own” is the principle that forms 

the bedrock for argumentation for the right to repair.1 The movement 

began in the US when in 2013 when the Digital Right to Repair 

Coalition was formed.2 This movement stems from the frustration that 

consumers do not have any ownership rights whatsoever over the 

products that they “buy” from the manufacturers.3 There are several 

aspects of the right to repair movement, such as the best utilisation of 

resources and avoiding the concentration of power in the hands of 

private multinational corporations. The right itself has multiple roots. 

They include, but are not restricted to anti-trust, property law, and 

environmental law. 

The right to repair is being recognised in some form or the other by 

multiple jurisdictions around the globe, including India.4 However, 

these jurisdictions have focused on the anti-trust or environmental 

aspects of the right. This paper aims to provide a constitutional 

reasoning based on Articles 19(1)(a), 19(1)(g), and 21. At the end of 

this paper, the author aims to establish that the right to repair is a 

constitutional right available to the citizens of India and the conditions 

imposed by the manufacturers in the form of End-User-License-

Agreements (EULAs) or the actions taken by them to stymie repair can 

consequently be barred by law. 

Part A of the paper will trace the origins of the Right to Repair 

movement. Subsequently, Part B of the paper shall display the 

measures corporations adopt to act against “unauthorised repair.” Part 

 
1LC Grinvald et al, ‘Intellectual Property Law and the Right to Repair’ (2019) 88 

Fordham Law Review 63. 
2ibid. 
3ibid. 
4Ministry of Consumer Affairs, Food & Public Distribution, ‘Right to Repair Portal’ 

<https://righttorepairindia.gov.in/> accessed 21 March 2024. 
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C of the paper shall further discuss the application of Articles 19(1)(a), 

19(1)(g) and 21 of the Constitution. Part D of the paper will talk about 

the intersection of right to repair and the Transfer of Property Act of 

1882 followed by concluding remarks in Part F. 

A. What is the right to repair movement? 

‘The consumers have the right to repair what they own’ is the principle 

around which the movement of the right to repair revolves.5 In the 

words of Walter Schweitzer- the President of the Montana Farmers’ 

Union, “what good is a $500,000 piece of equipment if you cannot even 

repair it if it breaks down? It is just a dead paperweight.”6 

The right to repair movement started churning among the masses when 

a Massachusetts legislation titled “Act Protecting Motor Vehicle 

Owners and Small Businesses in Repairing Motor Vehicles”7 was 

passed. The statute mandated automobile manufacturers to provide 

access to spare parts and manuals requisite to repair a vehicle to the 

general populace and third-party repair shops. It was worded in a 

fashion similar to a ‘right to repair’ legislation but fell short in other 

aspects, such as addressing the EULAs the consumers are forced to 

agree to while purchasing a software-integrated device such as a phone 

or a laptop. In 2014, the Automotive Aftermarket Industry Association, 

the Coalition for Auto Repair Equality, the Alliance of Automobile 

Manufacturers, and the Association of Global Automakers signed a 

memorandum applying this law nationwide.8 

 
5Grinvald (n 1).  
6W Schweitzer, 2023. 
7Massachusetts Protecting Motor Vehicle Owners and Small Businesses in Repairing 

Motor Vehicles Act, 2012. 
8C Atiyeh, ‘Automakers Agree to Fix Your Car Anywhere in “Right to Repair”’ (29 

January 2014) <https://www.caranddriver.com/news/a15366940/automakers-agree-

to-fix-your-car-anywhere-in-right-to-repair-pledge/ > accessed 18 March 2024. 

https://www.caranddriver.com/news/a15366940/automakers-agree-to-fix-your-car-anywhere-in-right-to-repair-pledge/
https://www.caranddriver.com/news/a15366940/automakers-agree-to-fix-your-car-anywhere-in-right-to-repair-pledge/
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The Digital Right to Repair Coalition was founded in 2017.9 The 

American farmers, in 2017, along with the Digital Right to Repair 

Coalition and American Farm Bureau Federation, started lobbying for 

a right to repair at a federal level.10 This movement stemmed from the 

frustrations of the high costs of repair of John Deere tractors and the 

lack of reasonable options for the same. The farmer movement began 

with them importing refurbished spare parts from the grey market in 

Ukraine.11 They were popularly known as ‘hacktivists’.12  

When talking about other jurisdictions, the UK released a research 

briefing on the ‘Right to Repair Legislation’ in 2021.13 The EU, in 

2020, released ‘A New Circular Economy Action Plan For A Cleaner 

And More Competitive Europe.’14 The EU, through this working paper, 

takes an anti-competitive and environmental approach to the right to 

repair legislation.15 On similar lines, the Productivity Commission of 

Australia, in 2021, suggested a ‘right to repair’ legislation, taking into 

account the concepts of planned obsolescence, the anti-competitive 

effect of the EULA, stymying of innovation and environmental 

sustainability.16 In India, the Ministry of Consumer Affairs, Food & 

Public Distribution has opened a right to repair portal under its LiFE 

(Lifestyle for Environment) plan.17 The OECD, in its working paper, 

supported a limited right to repair, which must be harmonised with IPR 

 
9Grinvald (n 1). 
10Kaleigh Rogers, ‘The 'Right to Repair' Movement is being led by Farmers’ VICE 

News (31 January 2017). 
11ibid. 
12ibid. 
13House of Commons, Right to Repair Regulations, 24 September 2021. 
14European Environment Agency, A new Circular Economy Action Plan For a 

Cleaner and more competitive Europe, COM (2020) 98 final. 
15ibid. 
16Productivity Commission of Australia, Right to Repair: Overview and 

Recommendations (Inquiry report, 29 October 2021) No. 97. 
17Ministry of Consumer Affairs, Food & Public Distribution, ‘Right to Repair Portal’, 

<https://righttorepairindia.gov.in/> accessed 18 March 2024. 

https://righttorepairindia.gov.in/
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laws.18 OECD’s working paper mainly focuses on the environmental 

impact created by planned obsolescence.19 

B. Corporations: killing repair and sustainability 

This section of the research paper delves into the practices employed 

by corporate giants, such as Apple, which run counter to the ideals of 

sustainability. These corporations, instead of fostering repairability and 

consumer empowerment, engage in deliberate activities that obstruct 

and deter individual or third-party repair efforts. This obstructionism 

takes many forms, including the deployment of vanity technology, the 

restriction of access to repair manuals and spare parts, the 

implementation of planned obsolescence, and the imposition of 

exorbitant prices for legitimate repairs.20 

As consumers increasingly demand products with longer lifespans and 

reduced environmental impact, it is imperative to scrutinize how 

corporate strategies affect these objectives. The deliberate acts of 

hindering repair not only undermine the longevity of products but also 

contribute to electronic waste, exacerbating environmental concerns. 

This section aims to shed light on the multifaceted strategies employed 

by corporations that stifle repair initiatives and hinder the right to repair 

movement. By understanding these tactics, we can better appreciate the 

challenges faced in promoting sustainability and consumer autonomy 

in the face of powerful corporate interests. Furthermore, it underscores 

the urgent need for policy reform and regulatory interventions to 

safeguard the right to repair and advance sustainability in the consumer 

electronics industry. 

 
18Shunta Yamaguchi, ‘International Trade and Circular Economy – Policy alignment’ 

(27 February 2020) Organisation for Economic Co-operation and Development, < 

https://doi.org/10.1787/ae4a2176-en> accessed 20 March 2024. 
19ibid. 
20D Cadia, ‘Fix Me: Copyrights, Antitrust, and Restriction on Independent Repair’ 

(2019) 52 UC Davis Law Review 3. 

https://doi.org/10.1787/ae4a2176-en
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a) Use of technology aimed at making repair harder 

Many corporations, such as Apple, make use of technology which 

serves no purpose other than restricting repair. To repair such devices, 

special equipment is needed, access to which is intentionally limited by 

the corporations. 

Apple is perhaps the best illustration of the use of such vanity 

technology. Apple’s pentalobe screws are custom screws which cannot 

be unscrewed without special equipment.21 Apple’s Error 53 is another 

one of these examples.22 In 2016, many iPhone users’ phones were 

“bricked”, i.e., they were not working, and consumers were calling 

them expensive bricks.23 This error took place because Apple asked 

users to update their iPhones. The new code was written to detect a 

replacement connector between the home button and the touch sensor 

of the device, which is a sign of third-party hardware repair.24 When 

the conductor was found, the software would stop working. 

b) Restricting access to parts and manuals required 

Firms restrict the access to both- the tools required to repair a device 

and the tools required to diagnose a malfunction in their products.25 

The situation in the US was so diabolical that Drager, a prominent 

medical device maker in the US, stopped repair manuals from 

circulating at the height of COVID-19.26 To prevent third-party repair 

shops from acquiring the necessary tools, corporations obtain a patent 

 
21Kyle Wiens, ‘Apple’s Diabolical Plan to Screw Your iPhone’ (IFixIt, 20 January 

2011) <https://www.ifixit.com/News/14279/apples-diabolical-plan-to-screw-your-

iphone> accessed 18 March 2024. 
22Miles Brignall, ‘Error 53’ fury mounts as Apple software update threatens to kill 

your iPhone 6’ The Guardian (5 February 2016). 
23ibid. 
24ibid. 
25Elizabeth Chamberlain, ‘How Nikon is Killing Camera Repair’ (IFixIt, 14 February 

2012) <https://www.ifixit.com/News/1349/how-nikon-is-killing-camera-repair> 

accessed 18 March 2024. 
26ibid (n 7).  

https://www.ifixit.com/News/14279/apples-diabolical-plan-to-screw-your-iphone
https://www.ifixit.com/News/14279/apples-diabolical-plan-to-screw-your-iphone
https://www.ifixit.com/News/1349/how-nikon-is-killing-camera-repair
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on their vanity designs, as mentioned above, and the tools required to 

repair devices with such vanity designs. The best illustration of this 

would be the patent infringement exposure on Italian volunteers using 

3D printers to repair medical devices during the COVID-19 

pandemic.27 A particular valve in ventilators must be replaced every 

eight hours in use.28 However, in Italian towns such as Chiari, there 

was an acute shortage of the same, and Italian volunteers started 3D-

printing the parts once the manufacturers refused them.29 After this, the 

company threatened to sue the volunteers for patent infringement and 

later arrived at an out of court settlement.30 

i. Apple Inc. v Henrik Huseby31 

Huseby owned a third-party repair shop with no affiliation with 

Apple.32 In 2017, he imported a few refurbished iPhone 6 screens to 

provide service to a few customers.33 At first, Apple claimed that they 

were counterfeits and asked the Norwegian authorities to seize the 

screens, which they did.34 However, later Apple filed a trademark 

infringement suit, accepting that they were original parts. Apple asked 

Huseby to pay a hefty fine and admit wrongdoing.35 Huseby refused, 

and Apple took him to court. 

The court ruled in favour of Huseby. The court held that, firstly, the 

Apple logo was not visible through regular use of the screens, which is 

why the claim is not maintainable.36 Secondly, Huseby’s business 

 
27MZ Abbas, ‘Patent Law and 3D Printing Applications in Response to COVID‐19: 

Exceptions to Inventor Rights’ (2022) 25 Journal of World Intellectual Property 2. 
28A Nazir et al., ‘The Rise of 3D Printing Entangled with Smart Computer Aided 

Design During COVID‐19 Era’ (2020) 3 Journal of Medical Sciences and Health 2. 
29ibid. 
30Abbas (n 27). 
31Apple Inc. v Henrik Huseby, 17-151334TV1-OTIR/04. 
32ibid. 
33ibid. 
34ibid. 
35ibid. 
36Apple Inc. v Henrik Huseby, 17-151334TV1-OTIR/04. 
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model used the complex supply chains on which Apple relies, 

acquiring original parts and providing service to his customers.37 His 

customers did not expect him to possess the phone’s original parts.38 

The court also questioned Apple’s use of an internal logo on its 

screens.39 However, the Court of Appeals reversed the decision, and 

the Supreme Court of Norway upheld the decision of the Court of 

Appeals.40 

This displays the chilling effect that these multinational corporations 

create on third-party repair shops, thereby discouraging such 

‘unauthorised repairs.’ 

c) Indirect prohibition on repairing 

While the user agreements allow DIY repair using the company’s own 

products, there is a high level of discretion which rests with the 

corporations.41 Corporations have been using technology to make it 

harder for users to repair their own device without inevitably damaging 

it. Such technology serves no purpose other than making it harder for 

consumers to repair their products. Apple’s AirPods are an example of 

the same. Apple’s AirPods use no screws but soldering and glue.42 A 

special vibrating knife is required to repair them, the supply of which 

is controlled by Apple.43 Other such strategies include but are not 

limited to placing the battery of a product in such a space that without 

the patented instruments, any attempt to repair it would inevitably lead 

to a permanent damage to the device.44 

 
37ibid. 
38ibid. 
39ibid. 
40L Feratovic, Apple Vant I Hoyesterett Over Skjermrepator Ski, Dagens Naeringsliv 

(3 June 2020). 
41Apple, (n 37). 
42Alana Semuels, ‘Your AirPods Will Soon Die’ (The Atlantic, 21 March 2019). 
43ibid. 
44Cadia (n 20). 



VOL XIV NLIU LAW REVIEW  ISSUE I 

 

96 

 

d) Planned obsolescence and predatory pricing 

Planned obsolescence may be defined as products which are designed 

to have a low life so that the consumers are forced to buy more products 

or avail repair services of the manufacturer.45 One of the earliest 

examples of this practice is the Phoebus Cartel, which was a group of 

major lightbulb manufacturers in the US that limited the working 

capacity of a lightbulb to 1000 hours in 1924 to boost sales and 

profits.46 

In modern times, the best example of this would be Apple’s throttling 

of older versions of iPhones. In 2017, Apple had to pay $500 million 

to settle class-action lawsuits when it was found out that Apple had 

intentionally, via an update, slowed down older versions of iPhones so 

that the consumers were forced to buy newer models.47 Apple has also 

adopted the policy of making “vintage products” absolutely obsolete. 

Apple states on its website that it will make no hardware or software 

repair services available for “vintage and obsolete” products, thus 

forcing users to buy new products.48 

Such a form of planned obsolescence, when combined with the 

predatory pricing policies for repairs followed by corporations, results 

in the consumer being forced to buy a new product instead. This 

practice is followed by almost all major corporations dealing in this 

sector.49 

 
45A Perzanowski, ‘Consumer Perceptions of the Right to Repair’ (2021) 96 Indiana 

Law Journal 2.  
46C Dalhammar et al., ‘Regulating Planned Obsolescence: A Review of Legal 

Approaches to Increase Product Durability and Reparability in Europe’ (2016) 25 

Review of European, Comparative & International Environmental Law 3.  
47Perzanowski (n 46). 
48Apple, ‘ Obtaining service for your Apple product after an expired warranty’ 

<https://support.apple.com/en-us/HT201624> accessed 19 March 2024. 
49Perzanowski (n 46). 

https://support.apple.com/en-us/HT201624
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C. Reading the Right to Repair into Fundamental Rights 

 

This section of the research paper delves into the constitutional 

dimensions of the right to repair, contending that it is firmly rooted in 

the provisions of Constitution of India, specifically under Articles 

19(1)(a), 19(1)(g), and 21. This section endeavours to establish that the 

right to repair is not merely a contemporary consumer demand but finds 

constitutional backing. By invoking these constitutional provisions, we 

advocate for the recognition and protection of the right to repair as an 

inherent and essential component of our increasingly technology-

dependent society. 

a) Application of article 19(1)(a) 

In an increasingly digital age, the right to repair has emerged as a 

contentious issue with far-reaching implications for both consumers 

and the technology industry. This section of the research paper delves 

into the multifaceted facets of this debate, focusing on repair as an 

assertion of ownership, the fair use defence of copyright, and the 

argument that software constitutes a form of speech under Article 

19(1)(a) of the Constitution of India. Drawing parallels with music 

copyright laws, we aim to demonstrate that the functional components 

of software should be considered non-copyrightable, strengthening the 

case for the right to repair. The aim of this section is to lay down that 

denying the right to repair infringes upon a new dimension of Article 

19(1)(a) – repair as an expression of ownership. 

The argument for the application of Article 19(1)(a) is structured in the 

following manner. The paper first asserts that software falls under the 

definition of “speech” under Article 19(1)(a). The access to such 

speech is restricted on grounds of copyright protection. The paper, in 

response, reasons that the act of repair is protected by Article 19 on 

grounds of jurisprudence relating to the fair use defence. The paper 

further asserts that the copyright protection is not legitimate in the 
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backdrop of repair, thus no fair use defence is required in the first place. 

The paper then asserts that the act of repairing a product is an 

expression of ownership, and such expressions find rooting in Article 

19(1)(a). 

i. Software as Speech 

 

Before coming to the arguments of the fair use doctrine or the non-

applicability of copyright protections, it must be established, in order 

to make an Article 19(1)(a) argument, that software, in fact, is speech. 

To begin with, software is accorded a copyright as an intellectual 

property protection.50 This an intellectual property right accorded only 

to modes of expression.51 Furthermore, Indian courts have defined the 

term “speech and expression” in very broad terms. Indian jurisprudence 

would suggest that the term includes any action by which anyone can 

seek receive or impart any information or any idea.52 It is the freedom 

of circulation of ideas and information by any medium whatsoever.53 It 

can range from expression of one’s gender identity54 to art. It also 

includes symbolic expressions such as voting.55 Thus, while the Indian 

jurisprudence is yet to specifically deal with the interrelation between 

software and the ambit of the definition of “speech and expression”, 

one can deduce that since as per the Copyright Act, software would be 

classified as an “expression” and since the judiciary has given such a 

wide meaning to the term, it is unlikely that a computer programme 

will not qualify as an expression. Especially considering that software 

is essentially information that is being conveyed in a visual format. 

 
50Tata Consultancy Services v State of A.P., (2005) 1 SCC 308. 
51Lee Tien, ‘Publishing Software as a Speech Act’ (2000) 15 BERK. TECH. L.J. 629.  
52DD Basu, Commentary on the Constitution of India (8th edn, Wadhwa and Co. 

2007). 
53Romesh Thappar v State of Madras, 1950 SCC 436. 
54National Legal Services Authority v Union of India, (2014) 5 SCC 438. 
55People's Union for Civil Liberties (PUCL) v Union of India, (2003) 4 SCC 399. 
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In this context, it becomes pertinent to take a look at the American 

jurisprudence which has dealt with this question in detail. The courts 

in the US have negated the argument that software having no 

expressive function and being merely utilitarian in nature, are not 

covered under the First Amendment of the American Constitution.56 

As per American jurisprudence, a conduct qualifies to be speech if it is 

supported by language, which is a sophisticated and complex system 

of understood meanings.57 The reason to choose a language may 

depend merely on the pragmatic ease in conveying information via the 

same.58 In such a scenario, a programming language is nothing 

different from a person speaking German or French in a foreign 

country- machines and those engaged in its work understand the same 

and use it to convey commands to the machine, which it then performs. 

Thus, it is a language. Regulation of language is regulation of speech.59 

Thus, software can be considered to fall under the definition of 

“speech.” 

ii. Fair Use Doctrine 

 

Folsom v Marsh was the case that established the doctrine of fair use. 

60 Fair use may be described as exemptions to copyright laws. It is the 

harmless usage of copyrighted work for purposes such as research, 

analysis and parody. Indian courts have held that this defence does not 

give a person a right to reproduce the entire work or use a substantial 

portion of it. To claim this defence, there must be a requisite quantum 

of originality, and only a few extracts or quotes may be used.61 The 

jurisprudence in India suggests a 3-pronged test to determine whether 

 
56Bernstein v United States Dept. of State, 922 F. Supp. 1426. 
57Yniguez v Arizonans for Official English, 69 F.3d 920. 
58United States v The Progressive, Inc., 467 F. Supp. 990. 
59Yniguez v Arizonans for Official English, 69 F.3d 920. 
60Folsom v Marsh, 9 F. Cas. 342 (C.C.D. Mass. 1841). 
61Civic Chandran v. C. Ammini Amma, 1996 SCC OnLine Ker 63. 
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a work is fair use of a copyrighted work. This test is like the four-factor 

test developed in the US. 

The three factors suggest that while judging any work, three things 

need to be kept in mind- i) The quantum of the copyrighted material 

used; ii) the purpose for which the work is used; iii) the likelihood of 

competition between the two works.62 The Indian Copyright Act 

specifically deals with circumvention of technological measures put in 

place to protect a protected work.63 The section provides for the 

imprisonment of anyone who with an intent to infringe upon the 

copyright of the author, circumvents any technology protection 

measures and commits an act specifically prohibited under the statute.64 

The provision specifically states that the same may be performed for 

any actions not expressly prohibited under the Copyright Act.65 This 

means that an action falling under the ambit of fair use will be permitted 

under 65-A as well.66 

Circumventing the software for repair purposes satisfies the various 

tests laid down to establish a defence of fair use. A right to repair would 

promote research and innovation as it will allow the users to understand 

the functionalities of the code.67 Furthermore, instead of being 

competitive with the code written, a right to repair would supplement 

the code as it would aim to enhance the device or just maintain the 

interoperability of the hardware and the software. Under the Indian 

Copyright Act, extracting a program to study it and then making 

 
62ibid. 
63The Copyright Act, 1957 (14 of 1957) s 65A.  
64The Copyright Act, 1957 (14 of 1957) s 65-A (1). 
65The Copyright Act, 1957 (14 of 1957) s 65-A (2)(a). 
66G Kaur, ‘Technological Protection Measures and Fair Use Doctrine: Critical 

Analysis’ (2019) 10 INDIAN J. INTELL. PROP. L. [4]. 
67The United States Copyright Office, ‘Section 1201 Rulemaking: Seventh Triennial 

Proceeding to Determine Exemptions to the Prohibition on Circumvention’ (October 

2018) < 

https://www.copyright.gov/1201/2018/2018_Section_1201_Acting_Registers_Reco

mmendation.pdf> accessed 20 March 2024. 

https://www.copyright.gov/1201/2018/2018_Section_1201_Acting_Registers_Recommendation.pdf
https://www.copyright.gov/1201/2018/2018_Section_1201_Acting_Registers_Recommendation.pdf
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changes68 to achieve interoperability between two codes, is a fair use 

of the copyrighted programme.69 Moreover, the methods used to 

circumvent the software to allow repair do not have any commercial 

value of their own and, therefore, are not likely to harm the commercial 

interests of the manufacturers. Furthermore, a case for the right to 

repair to fall under the doctrine of fair use was made on the grounds 

that having a right to repair a device you own is a form of self-

expression, which warrants the protection of fair use.70  

To build further on this proposition, it is pertinent to take a look at 

American jurisprudence relating to fair use and repair. The reason for 

the same is two-fold. Firstly, the lack of jurisprudence relating 

specifically to the interplay of the fair-use defence and software. 

Secondly, when dealing with copyright infringement cases, Indian 

courts have either fallen back to the incentive-based utilitarian 

jurisprudence of copyright law or have directly imported the multi-

pronged test as propounded by the US.71 The courts have equated the 

Indian “fair dealing” jurisprudence to the American “fair use” doctrine 

and have justified the import of such tests to Indian disputes.72 

Safeguards against a copyrighted work, such as fair use are protected 

by the First Amendment of the US.73 Fair use acts as a safety valve in 

cases where the copyrighted work places an onerous restriction on free 

speech under the First Amendment of the American Constitution.74 It 

is based on the principle that no copyright should be allowed to stifle 

 
68R Matthan and N Narendran, ‘Fair Dealing of Computer Programs in India’ (2011) 

7 IJLT 1.  
69The Copyright Act, 1957 (14 of 1957) s 52(aa). 
70Wiley Eastern Ltd. v Indian Institute of Management, 1995 SCC OnLine Del 784. 
71C Sawlani, ‘Copyright, Culture and Contemporary Debates: A Jurisprudential 

Analysis of Fair Dealing in India’ (2023) 28 JIPR. 
72Chancellor Masters & Scholars of University of Oxford v Narendera Publishing 

House, 2008 SCC OnLine Del 1058. 
73Eldred v Ashcroft, 537 U.S. 186 (2003). 
74Robert C. Denicola, ‘Copyright and Free Speech: Constitutional Limitations on the 

Protection of Expression’ (1979) 67 California Law Review.  
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innovations, access to information, competition, privacy and 

autonomy.75 

One of the major hindrances in the right to repair movement is that 

manufacturers obtain a copyright for the code written for the software- 

both in India76 and in the US.77 While the proponents of the right to 

repair movement have always argued that any tinkering with the 

software of the product would fall within the exception of the fair use 

doctrine, meanwhile, the manufacturers have always cried foul. The 

law would side with the manufacturers in the form of title I of the 

DMCA, which added a new chapter 12 to title 17 of the U.S. Code. The 

title said that any circumvention of technological measures employed 

by the copyright holder to protect their work is prohibited.78 To put this 

tussle to an end, the US Government organised the Seventh Triennial 

Proceedings.79 The committee recognised the right to repair as an 

exemption under the doctrine of fair use. It was based on the fact that 

these software systems were so integrated into the devices that without 

circumventing them, a device’s functioning might be affected.80 

It is pertinent to note that arguments relating to repair satisfying the 3-

pronged fair use test have been accepted by the US Copyright Office.81 

These arguments were subsequently accepted by the Copyright 

Office.82 In SEGA v Accolade,83 the court held that one cannot claim 

copyright privileges if the only way to access the non-copyrighted 

 
75Pamela Samuelson, ‘Unbundling Fair Uses’ (2009) 77 Fordham L. Rev. 2537.  
76Tata Consultancy Services v State of A.P., (2005) 1 SCC 308. 
77Oracle Am., Inc. v Google Inc., 750 F.3d 1339, 1355 (Fed. Cir. 2014). 
78The Digital Millennium Copyright Act, 1998, 17 U.S. Code s 1201. 
79The United States Copyright Office, ‘Section 1201 Rulemaking: Seventh Triennial 

Proceeding to Determine Exemptions to the Prohibition on Circumvention’ (October 

2018). < 

https://www.copyright.gov/1201/2018/2018_Section_1201_Acting_Registers_Reco

mmendation.pdf> accessed 24 March 2024. 
80ibid. 
81Grinvald (n 1). 
82Exemption to Prohibition on Circumvention of Copyright Protection Systems for 

Access Control Technologies Regulations, 2018, 83 (208). 
83Sega Enterprises Ltd. v Accolade, Inc., 977 F.2d 1510, 1523-24 (9th Cir. 1992). 

https://www.copyright.gov/1201/2018/2018_Section_1201_Acting_Registers_Recommendation.pdf
https://www.copyright.gov/1201/2018/2018_Section_1201_Acting_Registers_Recommendation.pdf
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material is to circumvent the copyright for fair use purposes. In the case 

of Mallinckrodt,84 the court held that a copyright cannot be extended to 

such an extent that it goes against public policy. In this case, 

Mallinckrodt supplied medical devices with a label indicating that the 

product must be discarded after use. Mediapart reconditioned such 

devices and sold them. Mallinckrodt sued for copyright infringement. 

The doctrine is in co. Thus, based on a reasoning similar to the US, a 

case for the insertion of repair under fair use can be made. 

The actions which are taken by device manufacturers to limit repairs 

by third-party shops or repairs by the consumers themselves restrict the 

fair use of the copyright. Considering that the concept of fair use can 

trace its origins to the constitutional provisions of freedom of 

expression, manufacturers are unconstitutionally restricting a 

fundamental right of the citizens of India. 

iii. Non-application of Copyright 

 

This section goes a step further from the free use defence and claims 

that no copyright protection can be accorded to “functional” code, thus 

any software repairs which work substantially on codes dealing with 

machine function need not take the defence of fair use, since no 

copyright protection is available for the same in the first place. 

No copyright is available for the functional part of the code, because 

that part is essentially is a command which is no different from a 

button.85 Such an assertion is further strengthened by the fact that when 

a software code is reverse-engineered, it is not interpreted, its 

functionalities are merely read.86 Since accessing such a part of the 

code requires the entire code to be disassembled so that it becomes 

readable, such a circumvention of the copyright cannot be counted as 

 
84Mallinckrodt Enterprises v Mediapart Inc., 976 F.2d 700 (Fed. Cir. 1992). 
85Lotus Development Corp v Borland International, 49 F.3d 807 (1st Cir. 1995). 
86Tien (n 56). 
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infringement.87 While a software developer may have some innovative 

way to approach a problem, at the end of the day, software is nothing 

but compilation of commands and essentially serves a utilitarian 

purpose.88 In cases of such compilations of fact, the strength of 

copyright protection afforded is weak.89 

Furthermore, while a software code may be possessing copyright, 

functional parts of the code for the same become “building blocks” of 

coding for that particular class of devices. For example, all Android 

phones are based on Linux Kernel and when a compiler is instructed to 

perform profile-guided optimization (PGO) and produce a Linux kernel 

image optimized specifically for the device, similar effects are 

achieved on three different models of smartphones.90 Profile guided 

optimisation is a process already employed by all devices belonging to 

the class of x86-based machines.91 A binder is key to an Android 

phone’s activities- all of the core activities take place employ a 

binder.92 All of the Android apps use Binder IPC which is supported 

by the kernel module.93 In a scenario, where 2 different versions of a 

software- Snapdragon 808 and Snapdragon 800- the coding of the 

operating systems is substantially similar and the same compiler can be 

used.94 Such heterogeneity is only going to increase as tech academia 

 
87Atari Games Corp. v Nintendo of America, 975 F.2d 832 (Fed. Cir. 1992). 
88Computer Assoc. Int'l, Inc. v Altai, Inc., 982 F.2d 693 (2d Cir. 1992). 
89Feist Publications v Rural Telephone Service Company, 499 U.S. 340 (1991). 
90Pengfei Yuan, Yao Guo, Xiangqun Chen, and Hong Mei, ‘Device-Specific Linux 

Kernel Optimization for Android Smartphones’ (2018) 6th IEEE International 

Conference on Mobile Cloud Computing, Services, and Engineering < 

http://dx.doi.org/10.1109/MobileCloud.2018.00018> accessed 30 March 2024. 
91P. Yuan, Y. Guo, and X. Chen, ‘Experiences In Profile-Guided Operating System 

Kernel Optimization’ (2014) 5th Asia-Pacific Workshop on Systems 

<https://doi.org/10.1145/2637166.2637227 > accessed 30 March 2024. 
92Buddhi Sharma, ‘Android Binder Framework’ (Medium, 11 December 2019) 

<https://medium.com/android-news/android-binder-framework-8a28fb38699a> 

accessed 30 March 2024. 
93ibid. 
94Yuan (n 95). 

http://dx.doi.org/10.1109/MobileCloud.2018.00018
https://doi.org/10.1145/2637166.2637227
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stresses upon the need for the same95 and Android app developers 

actively seeking co-ordination.96 Another example is the layered 

modular architecture of the iOS.97 A layered modular architecture 

resources are broken down into loosely coupled components 

interconnected through predefined standard interfaces and assembled 

from heterogeneous hierarchical layers.98 

In such a scenario one can find the answer in the music copyright 

jurisprudence. In the context of musical works, musical devices such 

as notes, chords, scales, and key signatures are essential building 

blocks for the creation of music, and therefore, not copyrightable.99 

Given the vast number of songs written on the same scale, no copyright 

protection can be accorded for the same.100 In such a scenario where 

the non-copyrighted material cannot be accessed without 

circumventing the copyright, copyright protection cannot be accorded, 

especially if both the parties are not of the same market.101 Access to 

free speech cannot be forbidden on grounds of intellectual property 

rights. Thus, one need not use the fair-use defence, because there is no 

copyright protection accorded in the first place. 

iv. Expression of Ownership and Article 19(1)(a) 

 

 
95C Bartelt et al., ‘Dynamic Integration of Heterogeneous Mobile Devices’ (2005); 

JZ Blenco, ‘A Holistic Approach for Cross-Platform Software Development’ (2021) 

< http://dx.doi.org/10.48550/arXiv.2104.14614> accessed2 April 2024. 
96Van Angeren, J., Alves, C., & Jansen, S, ‘Can We Ask You to Collaborate? 

Analyzing App Developer Relationships in Commercial Platform Ecosystems’ 

(2016) 13 The Journal of Systems and Software, 430-445. 
97H Li, WJ Kettinger, ‘The Building Blocks of Software Platforms: Understanding 

the Past to Forge the Future’ (2021) Journal of the Association for Information 

Systems.  
98Yoo, Y., Henfridsson, O., & Lyytinen, K., ‘The New Organizing Logic of Digital 

Innovation: An Agenda for Information Systems Research’ (2010) 4 Information 

Systems Research, 21. 
99Gaste v Kaiserman, 863 F.2d 1061 (2d Cir. 1988). 
100Edward Christopher Sheeran v Sami Chokri, [2022] EWHC 827 (Ch). 
101Sega Enterprises Ltd. v Accolade, Inc., 977 F.2d 1510, 1523-24 (9th Cir. 1992). 

http://dx.doi.org/10.48550/arXiv.2104.14614
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The act of repairing a product has always been intrinsically linked to 

the expression of ownership. When numerous consumers were 

participants of a survey, it was found out that they viewed repair as 

self-expression.102 They viewed repair as a creative pursuit 

empowering them to express their ideals like anti-consumerism and 

ownership, something which also forms the basis of the right to repair 

movement.103 The idea of right to repair is rooted in the belief that one 

has a right to modify what they have paid for.104 Not to forget, that in 

the case of John Deere hacktivists, the supporters of the movement saw 

self-repair as a form of protest against the existing regimes of property 

law.105 In the Indian context, such claims are further legitimised by the 

applicability of Section 11 of the Transfer of Property Act. 

The argumentation to accord protection to such expressions is two-fold. 

Firstly, such an expression should ideally fall under the exemption of 

fair use, which in itself is protected under Article 19(1)(a). 

Secondly, the Courts have granted protection to such expressions and 

conduct under Article 19(1)(a).106 It has been observed that if a conduct 

is capable of conveying a message or is a manifestation of an individual 

or a group falls under the definition of “speech and expression” and is 

therefore protected.107 Furthermore, any speech or expression which is 

in furtherance of human thought or literature also deserves the 

protection of Article 19.108 

 
102KA Scott, ‘To Repair or Not to Repair: What is the Motivation?’ (2014) 26 Journal 

of Research for Consumers 1.  
103Grinvald (n 1). 
104Schweitzer (n 6). 
105S Federici, ‘Social reproduction: Between the wage and the commons. An 

interview by Marina Sitrin’,(Roar Magazine 2016) 

<https://roarmag.org/magazine/social-reproduction-between-the-wage-and-the-

commons/> accessed 5 April 2024. 
106People's Union for Civil Liberties (PUCL) v Union of India, (2003) 4 SCC 399. 
107All India Anna Dravida Munnetra Kazhagam v Thiru K. Govindan Kutty, 1996 

SCC OnLine AP 1047. 
108Hamdard Dawakhana v Union of India, 1959 SCC OnLine SC 38. 
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In such a scenario, where the expression is legitimised by law, is in 

public interest, and is being restricted on dubious grounds, Article 

19(1)(a) will accord protection to such expressions, which in the 

present discussion is the expression of ownership. 

b) Application of Article 19(1)(g) 

“The smooth flow of commerce would sputter if companies that make 

thousands of parts that go into a vehicle could keep their patent rights 

after the first sale.”109 This is what the court held when it refused to 

uphold a condition stated by Lexmark, a printing toner cartridge 

manufacturer, which forbade refilling and reselling of printer 

cartridges. Article 19(1)(g) of the Constitution provides all citizens 

with the right to carry any trade, business, profession or occupation.110 

This section of the paper will take the help of competition law 

jurisprudence and copyright law jurisprudence to substantiate the 

argument that by the actions of the manufacturers, Article 19(1)(g) 

rights of people engaged in third-party repair work are being infringed 

upon. 

i. The Anti-Competitive Nature of Copyrights 

One of the primary functions of copyright law, and fair use specifically, 

is the promotion of competition by a free flow of ideas. In the case of 

Folsom v Marsh,111 the defendant had used about 300 pages of the 

claimant’s 7000-page treatise on the life of George Washington. The 

defendant’s book was about 800 pages long. It was, in this case, the 

court then laid down the principle of fair use and gave a three-pronged 

test to determine fair use. The judgement mentioned the word 

‘competitor’ while laying down the principle. This implied that other 

than protecting free speech, the doctrine was also supposed to be used 

as a “fair, competitive doctrine.” Any obstacle in the free use of a 

 
109Impression Products v Lexmark Int'l, Inc., 137 S. Ct. 1523, 1526 (2017). 
110The Constitution of India, 1950, art. 19(1)(g). 
111Folsom v Marsh, 9 F. Cas. 342 (C.C.D. Mass. 1841) (No. 4901). 
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copyright would, therefore, violate the principles of competition law. 

As it would be argued further in the paper, such a violation would 

violate Article 19(1)(g) of the Constitution of India as well. 

ii. Anti-Competitive Practices and the Violation of Article 

19(1)(g) 

 

One of the main aims of a competition law is to protect the right to 

carry on trade and business of affected persons in a relevant market 

against the anti-competitive practices of a dominant player in the 

market.112 It is for this reason the Sherman Act- the anti-trust legislation 

of the US has been touted as a “charter of freedom desirable in 

constitutional provisions.”113 A dominant position may be defined as 

having considerable economic influence that adversely affect the 

competition in the identified relevant market or limit the choices of a 

consumer.114 

One of the landmark cases discussing the intersection of competition 

law and intellectual property rights was the FICCI Multiplex 

Association of India v United Producers Distributors Forum.115 The 

facts of this case are that the UPDF, which occupies 100% of the film 

distribution market in Bollywood, refused to deal with multiplex 

owners and was limiting the supply of films in the market. UPDF 

argued that it had the copyright over the films, and, as per the Copyright 

Act, it could exclude anyone from releasing a particular film.116 The 

Competition Commission of India (hereinafter referred to as the ‘CCI’) 

rejected this argument and held that the intellectual property rights of 

the UPDF were statutory in nature and, therefore, not absolute. The 

 
112Sir William Holdsworth, ‘Industrial Combinations and the Law in the Eighteenth 

Century’ (I934) 18 Minnesota Law Review.  
113Appalachian Coals, Inc. v United States, 288 U.S. 344, 359-60 (1933). 
114The Copyright Act, 1957 (14 of 1957) s 4. 
115FICCI - Multiplex Association of India v United Producers, 2011 SCC OnLine 

CCI 33. 
116The Copyright Act, 1957 (14 of 1957) s 14. 
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legislative intent behind providing this protection of intellectual 

property rights was to grant a higher protection to original work. 

However, this does not import the assumption that the UPDF has a right 

to exploit the rights of multiplexes to carry on with their business.  

The landmark case in India which deals with the interoperability of the 

right to repair, competition law, and intellectual property rights, is 

Shamsher Kataria v Honda Siel.117 In this case, the CCI held that the 

non-supply of spare parts in the open market and clauses requiring the 

purchase of spare parts from the Original Equipment Manufacturers 

were anti-competitive in nature. The CCI held that such a practice 

allowed OEMs to be monopolistic in nature since it facilitated entry 

barriers for new participants in the relevant market of automobile repair 

and enabled predatory pricing for consumers. A similar anti-

competitive perspective towards the right to repair has been taken by 

other jurisdictions such as the EU,118 the UK,119 and Australia120 as 

well. 

Since any anti-competitive practice would infringe upon the Article 

19(1)(g) rights of other participants in the relevant market, the current 

practices of the manufacturers would violate Article 19(1)(g). 

Therefore, a right to repair may be read into Article 19(1)(g) as well. 

c) Application of Article 21  

This section of the research paper delves into the intricate connection 

between the right to repair and Article 21 of the Constitution of India. 

It unfolds with two sub-prongs, shedding light on how corporate 

practices that stifle repair not only limit consumer choice but also pose 

 
117Shamsher Kataria v Honda Siel Cars India Ltd., 2014 SCC OnLine CCI 95. 
118European Environment Agency, A new Circular Economy Action Plan for a 

Cleaner and more competitive Europe, COM (2020) 98 final. 
119The Ecodesign for Energy-Related Products and Energy Information Regulations 

2021, SI 2021/745. 
120Productivity Commission of Australia, Right to Repair: Overview and 

Recommendations (Inquiry report, 29 October 2021) No. 97. 
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a significant threat to environmental sustainability, both of which are 

integral to the broader notion of life and liberty under Article 21. 

The first sub-prong explores the anti-competitive effects of corporate 

actions that hinder repair. Such practices restrict the choices available 

to consumers, ultimately infringing upon their liberty. Article 21, 

which guarantees the right to life and personal liberty, encompasses the 

essence of liberty as the freedom to choose – whether it be the choice 

to repair, purchase a new device, or engage a third party for repair. 

Denying individuals these choices effectively undermines their right to 

liberty, constituting a violation of Article 21. 

The second sub-prong delves into the environmental repercussions of 

these corporate practices. Article 21 also extends the right to a clean 

environment and clean air. By obstructing repairability and promoting 

disposability, corporations contribute to environmental degradation, 

contrary to the principles of sustainability. This environmental impact 

translates into a direct violation of the citizens' right to a clean 

environment as enshrined in Article 21. 

Through this dual-pronged analysis, we aim to demonstrate that the 

right to repair is inherently tied to Article 21, highlighting the 

significance of both individual choice and environmental preservation 

in the constitutional context of India. 

i. No Liberty Without the Availability of Choice 

The cornerstone of individual liberty is the availability of a “personal 

sphere” in which the choice of a person is not restricted.121 JS Mill 

states the true importance of the availability of choice- the bar of an 

ideal person can be achieved only when a person chooses their lifepath 

and makes their decisions themselves.122 This view was further 

expounded upon by Robert Nozick when he said that a person could 

 
121A Sen, ‘Liberty and Social Choice’ (1983) 80 Journal of Philosophy. 
122JS Mill, Principles of Political Economy (1848). 
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have a meaningful life only if he has achieved liberty- the freedom to 

make choices for oneself.123 

A similar view of liberty has been taken by the judiciary. In NALSA v 

UOI,124 where the Supreme Court held that the cornerstone of Article 

21 of the Constitution of India is the freedom of personal choice. The 

same was reiterated in the case of Shaikh Zahir Mukhtar v State of 

Maharashtra,125 where the Court held that the State cannot control 

what a citizen do in his house if it is legal. A similar principle is 

enshrined in the Consumer Protection Act of India. The Act protects 

the consumer from unfair trade practices, such as those practised by the 

device manufacturers, which includes protection from a lack of choice 

due to anti-competitive practices.126 

The actions taken by the manufacturers extinguish any reasonable 

choice of the consumer to approach a third-party repair shop to repair 

a gadget that they themselves own. Furthermore, methods such as 

planned obsolescence and Error 53 limit the consumers’ autonomy of 

what they want to do with their device, how they want to repair it 

(which is also a form of self-expression127), and when do they want to 

dispose of the device. 

The defence of “except by procedure established by law” cannot be 

taken because, as the CCI held in FICCI v UFDC128 and Shamsher 

Kataria v Honda Siel129such anti-competitive actions could not be said 

to be covered under the ambit of rights conferred by the Copyright Act 

of 1957. Therefore, such an action is against the procedure of law. 

Since such actions do not leave any reasonable choice with consumers 

other than compliance, such actions violate Article 21 rights of the 

 
123R Nozick, Anarchy, State and Utopia (1973). 
124National Legal Services Authority v Union of India, (2014) 5 SCC 438. 
125Shaikh Zahir Mukhtar v State of Maharashtra, Writ Petition No.5731 OF 2015. 
126The Consumer Protection Act, 2019 (35 of 2019) s 2(9)(iii). 
127Grinvald (n 1). 
128FICCI - Multiplex Association of India v United Producers, 2011 SCC OnLine 

CCI 33. 
129Shamsher Kataria v Honda Siel Cars India Ltd., 2014 SCC OnLine CCI 95. 
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citizens. Therefore, the right to repair can be read into Article 21 as 

well. 

ii. Clean Environment: An Indispensable Facet of Right to Life 

and Liberty 

 

The right to a clean and sustainable environment can be read into 

Article 21 as well. In the Indian Council for Enviro-Legal Action v 

Union of India,130 the Court held that the failure of the authorities to 

regulate soil and groundwater pollution was violative of Article 21. 

Similarly, in Vellore Citizen’s Welfare Forum,131 the Court read Article 

21 with the Directive Principle for State Policies mentioned in Articles 

47, 48A, and 51A(g) to make sustainable development a facet of 

Article 21. Furthermore, the Court has also held that the government is 

supposed to act as a custodian of the country’s natural resources.132 

It is a known fact that the combination of planned obsolescence and 

predatory pricing for repair leads to a customer just going for a newer 

version of the product instead.133 The non-availability of spare parts 

and manuals makes repairs tougher for consumers, which leads to them 

shifting to a newer model.134 This contributes to the generation of e-

waste, which ends up in landfills and may tend to pollute groundwater 

and the soil.135 

Almost all jurisdictions that are in the process of passing a right to 

repair law have taken an environmental approach to the problem. The 

UK passed the ‘Eco-design for Energy-Related Products and Energy 

 
130Indian Council for Enviro-Legal Action v Union of India, (1996) 3 SCC 212. 
131Vellore Citizen’s Welfare Forum v Union of India (1996) 5 SCC 647. 
132MC Nath v Kamal Nath (1997) 1 SCC 388. 
133Cadia (n 20). 
134ibid. 
135Shunta Yamaguchi, ‘International Trade and Circular Economy – Policy 

alignment’ (27 February 2020) Organisation for Economic Co-operation and 

Development, < https://doi.org/10.1787/ae4a2176-en> accessed 16 March 2024. 

https://doi.org/10.1787/ae4a2176-en
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Information’ in 2021.136 The Act mandates home devices 

manufacturers to supply manuals and spare parts for home devices for 

at least seven to ten years after the last product of that series has been 

manufactured and takes action against planned obsolescence.137 The 

EU and the OECD have adopted the concept of ‘Circular Economy’ 

recognising that the practices of the manufacturers are difficult to 

harmonise with the concept of sustainable development, and some form 

of right to repair legislation is required to combat the same.138 

Considering that the right to repair is the key to a clean environment 

and sustainable development in the backdrop of planned obsolescence 

and generation of e-waste by the manufacturing industry, it is 

imperative that the right is read within the ambit of the right to life and 

liberty. 

D. The Right to Repair vis-à-vis Transfer of Property Act 

 

This section of the research paper delves into a less explored but highly 

relevant perspective, one that finds resonance in the Transfer of 

Property Act, 1882. We shed light on the application of Section 11 of 

this Act, which addresses conditions repugnant to the interest created. 

By invoking this section, we argue that the right to repair, at least 

concerning hardware components, is firmly rooted in the Transfer of 

Property Act, further reinforcing the constitutional arguments 

presented in favour of this right. 

Section 11 of the Transfer of Property Act is a legal mechanism aimed 

at ensuring that conditions or restrictions that are contrary to the 

interest or property rights created are rendered null and void. In the 

context of consumer goods and electronic devices, this provision can 

be construed to encompass the right to repair. By deeming any clauses 

 
136Ecodesign for Energy-Related Products and Energy Information Regulations 

Order 2021, SI 2021/745.  
137ibid. 
138European Environment Agency, A new Circular Economy Action Plan For a 

Cleaner and more competitive Europe, COM (2020) 98 final. 
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or practices that obstruct repair as repugnant to the interest created, we 

establish a robust legal framework that supports the right to repair, 

particularly for hardware components. 

The purpose of this provision is twofold: first, to augment the 

constitutional arguments for the right to repair by grounding it in 

another domestic law, and second, to emphasize that the right to repair 

is not an isolated concept but one that finds resonance in multiple facets 

of the legal framework, underscoring its significance in contemporary 

society. 

E. Top of Form 

 

a) The applicability of Section 11 of the Transfer of Property Act 

of 1882 to Movable Properties 

 

Section 11 of the Transfer of Property Act deals with restrictions 

repugnant to the interest created.139 Repugnant conditions may be 

defined as conditions that cannot be harmonised with the interest 

created.140 Section 11 states that any conditions imposed on the 

enjoyment of a property after an absolute interest has been created in 

favour of the vendee shall be treated as if they do not exist.141 This 

provision, if applied to movable properties, such as mobile phones or 

other gadgets, would mean any conditions imposed on the terms of 

repair and modification as void. Consequently, the burden on the paper 

is to prove that Section 11 of the Transfer of Property Act is applicable 

to movable properties. 

The transfer of both moveable and moveable properties may be 

governed by the Transfer of Property Act. Only when there is a conflict 

between the Transfer of Property Act and the Sales of Goods Act, the 

latter will prevail. This principle is known as lex specialis. Chapter two 

 
139The Transfer of Property Act, 1882 (4 of 1882) s 11. 
140Sir D.F. Mulla, The Transfer of Property Act (13th edn, 2018). 
141ibid. 
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Section (A) of the Transfer of Property Act is titled as “Transfer of 

property, whether moveable or immovable.”142 The Act says that 

property of any kind may be transferred unless otherwise provided in 

the Act.143 Moreover, there is legislative precedent within the statute 

itself that it is to be specified if a section applies explicitly to an 

immovable property, thereby suggesting that unless specified 

otherwise, the provisions of the statute would apply to both- moveable 

and immovable properties. Furthermore, the Sales of Goods Act is 

silent on ‘restrictions repugnant to interest created.144 Therefore, the 

principle of lex specialis would not apply. 

i. Absolute Interest 

 

A uniform user agreement format has been adopted by Microsoft,145 

Apple,146 Amazon147 and Xiaomi.148 The agreement states that while 

the device, along with the hardware, is sold to the customer, the 

software is merely licensed. This might raise the question if an absolute 

interest has been created. 

For the application of Section 11 to a property, the interest created must 

be absolute.149 It means that the section is not applicable to lease or 

 
142The Transfer of Property Act, 1882 (4 of 1882). 
143The Transfer of Property Act, 1882 (4 of 1882) s 6. 
144The Sale of Goods Act, 1930 (3 of 1930). 
145Microsoft, ‘Microsoft Services Agreement’ <https://www.microsoft.com/en-

in/servicesagreement> accessed 18 March 2024. 
146‘Licensed Application and End User License Agreement’ 

<https://www.apple.com/legal/internet-services/itunes/dev/stdeula/>Apple, ‘ 

Obtaining service for your Apple product after an expired warranty’ 

<https://support.apple.com/en-us/HT201624> accessed 18 March 2024. 
147Amazon, ‘Alexa and Alexa Device Terms’ 

<https://www.amazon.com/gp/help/customer/display.html?nodeId=201566380> 

accessed 18 March 2024. 
148Xiaomi, ‘Software License and Service Agreement’ 

<http://home.mi.com/views/faqDetail.html?id=2304> accessed 18 March 2024. 
149The Transfer of Property Act, 1882 (4 of 1882) s 11.  

https://www.microsoft.com/en-in/servicesagreement
https://www.microsoft.com/en-in/servicesagreement
https://support.apple.com/en-us/HT201624
https://www.amazon.com/gp/help/customer/display.html?nodeId=201566380
http://home.mi.com/views/faqDetail.html?id=2304
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license agreements.150 So does that mean that the right to repair cannot 

be found in the Transfer of Property Act? The answer is yes and no. 

While the agreement to use the software is a license agreement, the 

physical device itself is sold to the consumer. The corporations 

themselves have differentiated between the two kinds of properties. 

One is their intellectual property, which is the software, provided to the 

user upon acceptance of the ‘End User License Agreement (EULA). 

The other property is the physical gadget itself- along with the 

hardware such as the battery, screws, earphone jacks and others. The 

differentiation has been created in the contract itself. Apple states that 

when reselling an apple product, the licensed application must be 

removed from the device.151 Similarly, Samsung says that it may 

revoke the EULA in case of a breach of the license agreement, which 

would result in Samsung software not being available on the device.152 

Thus, corporations themselves have recognised in their respective 

contracts that they are supplying two different products, i.e., two 

different properties. Thus, Section 11 of the Transfer of Property Act 

may be applied to hardware, but not the software, since an absolute 

interest has been created in favour of the user when talking about the 

physical device. The next section presents arguments against the 

practice of access to software being given on a licensing basis rather 

than being sold along with the device in the backdrop of property law 

jurisprudence. 

 

b) Interplay between Section 11 and the Right to Repair 

  

Section 11 of the Transfer of Property Act deals with restrictions 

repugnant to the interest created.153 Repugnant conditions may be 

defined as conditions which cannot be harmonised with the interest 

 
150Mulla (n 147). 
151Apple, Licensed Application and End User License Agreement, Cl. a. 
152Samsung, End User License Agreement, Cl. 7.1. 
153The Transfer of Property Act, 1882 (4 of 1882) s 11. 
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created.154 Section 11 states that any conditions imposed on the 

enjoyment of a property after an absolute interest has been created in 

favour of the vendee shall be treated as if they do not exist.155 

However, one might argue that the usage of the phrase “the terms of 

the transfer” would prevent reading of the right to repair in the section. 

The author would argue otherwise. This is argued on two grounds. 

Firstly, the wording of the contract. Secondly, it is the intent of the 

statute. 

Regarding the contract’s wording, while user agreements do not 

explicitly prevent a user from having their device repaired by a third 

party, they refer to it as “unauthorised repair.” While interpreting a 

contract, the words must be assigned the meaning generally assigned 

to them.156 While interpreting a contract, one must also give due 

importance to the background and the information available to the 

parties before entering the contract. The meaning assigned to 

‘unauthorised’, in general parlance may mean something carried out 

without official permission.157 The phrase “unauthorised repair” would 

therefore imply a repair carried out without the official permission of 

the device manufacturer. This, in turn, would mean that a repair carried 

out under the agreement must be one permitted by the manufacturer. 

Furthermore, given tactics employed by the manufacturers to stymie 

any third-party repair efforts and the wide knowledge of the same 

warrants the interpretation that any repair carried out by a third party is 

barred by the contract. This can be seen as a condition placed on the 

enjoyment of the product that is purchased by the consumer. As has 

been previously argued in the paper, while the consumer may not own 

the software, the consumer does own the hardware, and therefore, any 

 
154Mulla (n 147). 
155ibid. 
156Investors Compensation Scheme Ltd. v West Bromwich Building Society [1997] 

UKHL 28. 
157Oxford Advanced Learner’s Dictionary (10th edn, Oxford University Press, 2020). 
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restrictions created on the repair of the hardware would be repugnant 

to the absolute interest that has been created in favour of the consumer. 

It is worth mentioning that while interpreting any statute, one must give 

due regard to the intention of the lawmakers behind inserting the 

provision in question.158 This is called the Doctrine of 

Contemporaneous Exposition. The basic principle of Section 11 of the 

Transfer of Property Act is that any condition repugnant to the interest 

created is void.159 This section stems from Hindu and Mohammedan 

law principles, which unequivocally reiterate the same.160 Therefore, 

even if the user agreement, which is the “terms of transfer”, does not 

impose restrictions on third-party repairs, the acts subsequently 

committed by the manufacturers clearly restrict any reasonable option 

of having a device repaired by a third-party service provider. This is 

against the spirit of the aforementioned provision. 

F. Conclusion 

 

The right to repair represents a critical intersection of consumer rights, 

sustainability, and technological progress. This paper establishes that 

the movement for the right to repair is not just an issue of consumer 

dissatisfaction but a deeply rooted principle aligned with constitutional, 

property, and statutory laws in India. By analysing the right to repair 

within the framework of Articles 19(1)(a), 19(1)(g), and 21 of the 

Indian Constitution, this paper demonstrates its compatibility with 

fundamental rights to freedom of expression, trade, and life. 

The recognition of software as “speech” under Article 19(1)(a) 

provides a novel perspective, allowing repair activities to be classified 

as a form of self-expression and ownership assertion. This 

interpretation not only strengthens the movement's legal foundation but 

also aligns it with the jurisprudence of fair use in copyright law. The 

 
158Desh Bandhu Gupta & Co. v. Delhi Stock Exchange Assn. Ltd., (1979) 4 SCC 565. 
159Achammal v. Rajamanickam Karthikeyan, 2009 SCC OnLine Mad 1451. 
160Mulla (n 147). 
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fair use doctrine, as interpreted by Indian and comparative 

jurisprudence, underscores that repair activities—especially those 

necessary for device functionality—are a legitimate use of intellectual 

property. 

The paper further contends that the actions of corporations limiting 

repair options are anti-competitive practices that infringe upon Article 

19(1)(g), which guarantees the right to trade and business. Drawing 

parallels with Indian competition law jurisprudence, this paper 

highlights how these corporate strategies create monopolistic barriers, 

stifle innovation, and prevent the free flow of ideas. Such practices 

harm not only third-party repair businesses but also consumers, who 

are denied meaningful choices. 

Moreover, the environmental implications of corporate practices that 

undermine repairability are stark. By promoting planned obsolescence 

and predatory pricing, corporations contribute significantly to e-waste, 

threatening the environment. Article 21, which guarantees the right to 

life and a clean environment, mandates that such practices be curtailed. 

A sustainable development perspective, as reflected in global 

approaches to the right to repair, underscores the urgent need for India's 

legal framework to adapt to these challenges. 

The application of Section 11 of the Transfer of Property Act offers an 

additional statutory basis for the right to repair, particularly concerning 

hardware components. The Act invalidates conditions repugnant to the 

interest created, making corporate restrictions on repairability void 

when they conflict with the consumer’s ownership of a device's 

physical components. This statutory protection complements 

constitutional arguments, reinforcing the necessity for legislative 

clarity and enforcement mechanisms. 

In conclusion, the right to repair should not be viewed as an isolated 

consumer demand but as a comprehensive legal, constitutional, and 

societal imperative. Its recognition and enforcement in India would 
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empower consumers, foster fair competition, and advance 

sustainability goals. As this paper has argued, grounding the right to 

repair in constitutional and property law ensures that it is not merely an 

aspirational ideal but an enforceable reality. This formal recognition 

would be a significant step towards balancing corporate interests with 

public welfare, safeguarding autonomy, and promoting environmental 

stewardship. 
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