VoL. X NLIU LAW REVIEW ISSUE |

NLIU LAW REVIEW

VOLUME — X ISSUE — |

DECEMBER 2020

NATIONAL LAW INSTITUTE UNIVERSITY

KERWA DAM ROAD, BHOPAL - 462 044 (M.P.)



VoL. X NLIU LAW REVIEW ISSUE |

The NLIU Law Review is published by the students of National Law
Institute University, Bhopal, India.

The NLIU Law Review publishes material on subjects of interest to
the legal profession. It invites unsolicited manuscripts for publication.
Such manuscripts should be sent in MS Word (.docs format) to
lawreview@nliu.ac.in All citations and text generally conform to the
Oxford University Standard for the Citation of Legal Authorities
(OSCOLA) (4th ed. 2012).

All rights reserved. No article or part thereof published herein may be
reproduced without the prior permission of the NLIU Law Review.
For all matters concerning rights and permission, please contact NLIU
Law Review at lawreview@nliu.ac.in

The views expressed in the articles published in this issue of NLIU
Law Review are those of the authors and in no way do they reflect the
opinion of the NLIU Law Review, its editors or National Law
Institute University, Bhopal.

Recommended form of citation:

(2020) 2 NLIU L. Rev. <page number>




VoL. X NLIU LAW REVIEW ISSUE |

PATRON-IN-CHIEF

Hon’ble Justice Mohammad Rafiq

Chief Justice, High Court of Madhya Pradesh, India

PATRON

Prof. (Dr.) V. Vijayakumar

Vice Chancellor
National Law Institute University, Bhopal

FACULTY ADVISOR

Prof. (Dr.) Ghayur Alam

Ministry of HRD Chair Professor of IP Law,
National Law Institute University, Bhopal



VoL. X NLIU LAW REVIEW ISSUE |

ADVISORY PANEL

Hon’ble Justice Hemant Gupta
Judge, Supreme Court of India

Hon’ble Justice S.S. Nijjar
Former Judge, Supreme Court of India

Hon’ble Justice P.P. Naolekar
Former Judge, Supreme Court of India
Former Lokayukt, Bhopal, Government of Madhya Pradesh, India

Hon’ble Justice Randall R. Rader
Former Chief Judge, United States Court of Appeals for the Federal Circuit,
Washington DC

Hon’ble Justice Ajit Singh
Former Chief Justice, High Court of Guwahati, India
Currently appointed as the first Lokayukta of Odisha

Hon’ble Justice Satish C. Sharma
Judge, High Court of Madhya Pradesh, India

Prof. Ranbir Singh
Professor Emeritus, National Law University, New Delhi, India
Founder Vice-Chancellor, National Law University, New Delhi, India

Prof. Timothy Lomperis
Professor Emeritus of the Department of Political Science, Saint Louis University,
North Carolina, USA

Prof. Igbal Singh
Professor, Duke University, Durham, North Carolina, USA



VoL. X NLIU LAW REVIEW ISSUE |

PEER REVIEW PANEL

Alisha Mehra
Associate at Khaitan & Co.

Aneesh Upadhyaya
Senior Associate at EY

Deeksha Malik
Associate at Khaitan & Co.

Devyani Gupta
Advocate, Supreme Court of India and Delhi High Court

Hita Kumar
Program Manager - Policy & Partnerships at EkStep Foundation

Kashish Mahajan
Associate at Cyril Amarchand Mangaldas

Prabal De
Associate at L&L Partners

Raghavi Viswanath
Senior Research Associate at Public International Law & Policy Group

Rajeswari Mukherjee
Advocate, Delhi High Court

Sankalp Sharma
Independent Legal Practice at Sankalp Sharma & Associates, Gwalior

Sonal Mashankar
Associate at Trilegal

Swapnil Verma
Deputy Manager (Law), Power Grid Corporation of India, Gurgaon

Vaishali Vinod
Associate at Cyril Amarchand Mangaldas

Varsha Sriram
Associate at Cyril Amarchand Mangaldas



VoL. X NLIU LAW REVIEW ISSUE |

General Student Body of NLIU Law Review 2020-21
EDITOR-IN-CHIEF

Doorva Tripathi

DEPUTY EDITOR-IN-CHIEF

Saumya Agarwal

CONTENT REVIEW BOARD

Content Board Heads — Harita Putrevu and Anoushka Ishwar

Fourth Year Members
Arundhati Diljit, Diya Gupta, Rayana Mukherjee, Ritwik P
Srivastava, Saavni Kamath

Third Year Members
Aadya Bansal, Charvi Sharma, Diksha Bhatt, Khushbu Turki, Payal
Dubey

Second Year Members
Akshay A., Bhawna Lakhina, Karthik Parmeswara Sarma, Rishitosh
Kumar Akshaya, Samavi Srivastava, Vibhu Pahuja

TECHNICAL REVIEW BOARD

Technical Board Heads — Tanvi Prabhu and Sana Sarosh

Fourth Year Member
Sneha Sanyal

Third Year Members
Akanksh Deekonda, Mahi Sharma, Naman Gowda, Navya Saxena,
Shashwat Joshi, Shruti Mishra, Uddhav Tiwari

Second Year Members
Aditi Sannidhi, Anushree Chandra, Aryaman Vachher, Raghav
Srinivas, Pooja V., Yash Tayal



VoL. X NLIU LAW REVIEW ISSUE |

EDITORIAL POOL

Anjali Varghese, Anwesh Patnaik, Avikalp Mishra, Devanshi Singh,
Harshali Sulebhavikar, Jaylakshmi Sankar, Nikhil Bhargava, Nikhil
Thomas, Tarushi Solanki, Vikram Jain

MANAGERIAL BOARD

Managerial Board Head — Utsav Garg

Fourth Year Members
Mansi Mishra, Palak Kumar

Third Year Members
Amritya Singh, Himanshi Mahajan, Ishita Singh, Mahek Gupta

Second Year Members
Akshat Shukla, Akshita Dhawan, Arushi Bhagotra, Janhavi Singh,
Kriti Agarwal, Sanskar Modi, Sanyam Gupta, Shruti Gupta

First Year Members
Ishika Srivastava, Mahak Saxena, Shriyadita Srivastava, Tarun
Barskar

PUBLICATION AND DESIGN BOARD

Publication and Design Board Head — Hrishikesh Bhise

Third Year Member
Unnati Bhadauria

Second Year Member
Divya Pahade

First Year Members
Devanshi Singh, Utkarsh Mishra



VoL. X NLIU LAW REVIEW ISSUE |

CONTENTS

FOREWORD

MESSAGE FROM THE PATRON-IN-CHIEF i
MESSAGE FROM THE PATRON I
NOTE FROM THE FACULTY ADVISOR i

EDITORIAL NOTE \Y;
ARTICLES

SECTION 32A OF THE |IBC: SHREDDING THE
INDEPENDENT CORPORATE PERSONALITY? 1

Arnav Maru
‘AIN'T WOMEN RELIGIOUS?” - CRITIQUING THE
MUSLIM PERSONAL LAW FROM AN INTERSECTIONAL
FEMINIST PERSPECTIVE 23

Farhan Zia

TELEMEDICINE AND INFORMATION TECHNOLOGY- A
CONCOCTION FOR MEDICAL FRAUDS? 54

Ramya Sankaran & Manoj Mohapatra

ONE STEP FORWARD, TWO STEPS BACK: A CRITIQUE
OF THE SURROGACY (REGULATION) BILL, 2019 83

Daksha Khanna & Abeera Dubey

“WE’RE HERE AND WE’RE QUEER” - A CRITICAL
APPRAISAL OF LGBT+ PROTECTION WITHIN THE
INTERNATIONAL REFUGEE PARADIGM 120

Shriya Kamat & Priyal Sanghvi



VoL. X NLIU LAW REVIEW ISSUE |

INTERLOCKING DIRECTORATES: AN INDIRECT THREAT
TO COMPETITION IN INDIA 157

Siddhant Bhasin & Pragya Saraf

THE ASSAM NRC: ON THE TOUCHSTONE OF THE
CONSTITUTION 193

Devansh Kaushik
EVALUATING THE CONSTITUTIONALITY OF A

DEFICIENT TRANSITION: THE ANTI-PROFITEERING
LAW IN INDIA 221

Himangini Mishra & Arunima Phadke

INTRODUCTION OF GROUP INSOLVENCY REGIME IN
INDIA: IDENTIFYING THE CHALLENGES AND
PROPOSING THE SOLUTIONS 254

Poorna Poovamma K. M. & Abhishek Wadhawan

MORIBUND  STATE OF TRANSPARENCY AND
ACCOUNTABILITY IN THE INDIAN ELECTORAL
FUNDING REGIME 284

Akshat Bhushan & Avishek Mehrotra

FOR LAWS MAY COME AND LAWS MAY GO, BUT
DEFECTIONS GO ON FOREVER: A CRITICAL ANALYSIS
OF THE ROLE OF THE SPEAKER IN INDIAN ANTI-
DEFECTION LAWS 328

Charith Reddy & Shagun Bhargava






VoL. X

NLIU LAW REVIEW

ISSUE |

MESSAGE FROM THE PATRON-IN-CHIEF

Justice Mohammad Rafiq
CHIEF JUSTICE

PATRON IN CHIEF,
NLIU, BHOPAL

16.06.2021
MESSAGE

I am extremely proud to announce Volume X Issue I of
the NLIU Law Review to the legal community. The NLIU
Law Review aims to serve as a forum for promoting
discourse on contemporary and pressing legal concerns at
both the national and international level.  Since its
inception, this student helmed publication has sought to
cultivate a style of scholarship that explores both the
theoretical and the practical concerns of the legal world. To
ensure this, it has consistently employed stringent
evaluation techniques with emphasis on oontemporaneity,
critical thinking, originality and lucidity of prose.

In this Issue of the NLIU Law Review, the authors
have delved into topics of social and economic relevance
such as the introduction of group insolvency regime in India
and the constitutionality of the National Register of citizens
as well as pressing issues relating to the COVID-19
pandemic and its implications. The authors have attempted
to draw a comprehensive background of these issues and
proposed solutions for the lacunae in the existing legal
framework.

I extend my congratulations to Prof. (Dr.) V.
Vijayakumar and Prof. (Dr.) Ghayur Alam for another
successful publication of the journal and commend the
student members of the Law Review for their work and
dedication through these trying times. May the Editorial
Committee maintain the same vigour in the coming years,
and may students, academicians, lawyers, judges and all
other readers find this publication stimulating and
beneficial.

(MOHAMMAD RAFIQ)

191, South Civil Lines,
JABALPUR - 482 001
Phone : 0761-2678855 (R)
:0761-2626746 (R)
:0761-2626443 (0)
Fax :0761-2678833
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MESSAGE FROM THE PATRON

THE NATIONAL LAW INSTITUTE UNIVERSI

Prof. (Dr.) V. Vijayakumar
M.A., ML, M. Phil,, LLM.,, Ph.D.
Vice Chancellor

REENOcovisians s vanansit /NLIUB Date:.

MESSAGE FROM THE PATRON

I am pleased to present Volume X Issue I of the NLIU Law Review to our readers. Much in
the vein of its predecessors, it presents to us several papers that will undoubtedly pique the
interest of all legal professionals, students, researchers and teachers. Topics such as the
introduction of the group insolvency regime in India, growth of telemedicine during the
pandemic and the constitutionality of the National Register for Citizens are dealt with in great
detail by the authors in this Issue. It is my earnest desire that the readers find themselves

enriched by these contributions.

The NLIU Law Review is the flagship publication of National Law Institute University, Bhopal
and is a platform for academicians, lawyers, researchers and students alike, to contribute to
legal discourse. The journal encourages legal research and critical thinking by rigorously

evaluating the submissions on the basis of knowledge and contemporary relevance.

T would like to acknowledge the support and guidance received from the Patron-in-Chief of the
Law Review, Hon’ble Shri Justice Mohammad Rafiq, Chief Justice, High Court of Madhya
Pradesh. I extend my appreciation to Prof. (Dr.) Ghayur Alam for successfully supervising the
publication of this volume through constant inputs to the student editors. I would also like to
place on record my sincere appreciation to the Editorial Team for their meticulous work and
hope that their enthusiasm only grows with each upcoming edition of this journal. I look
forward to the feedback from the readers on the contents of this volume for constantly

improving the quality of this Journal.

By
Prof. ([ir.) V. Vijayakumar

Vice Chancelinr
Natic- al Law Institute Universit
Bhopal

TY

|8~ 8 202

University established by Madhya Pradesh Act No, 41 of 1997 & Substituted by an Act No. 6 of 2018

Kerwa Dam Road, Bhopal- 462044(M.P.) India
Tel: 0755-2696965, 2696970 (0) Ext. 109, Fax:0755-2696724
Email : ve@nliu.ac.in, vijayakumar@nliu.ac.in ,Visit us at : https://www.nliu.ac.in
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NOTE FROM THE FACULTY ADVISOR

This is the first Issue of the tenth Volume of the NLIU Law Review.
This Issue covers several themes of contemporary relevance and
social significance. The student team managing this Law Review
worked tirelessly through virtual and remote means to put together
this Issue that covers topics ranging from the growth of telemedicine
during the pandemic to the moribund state of transparency in the
Indian electoral funding regime. The Issue also contains research
papers on important issues such as the National Register of Citizens,
the Surrogacy (Regulation) Bill, 2019 as well as indeterminacies in
the existing Indian legal framework on anti-profiteering and anti-
defection.

The NLIU Law Review has always provided a platform for students
and academics from all over the country to present their scholarly
opinions on legal issues. Our aim is to encourage ethos of academic
excellence by building a culture of disruptive thinking and
meaningful discussion through research papers that seek to take an
untrodden or at least a less trodden path.

We would like to take this opportunity to express our sincere thanks
and gratitude to Hon’ble Shri Justice Mohammad Rafiq, the Chief
Justice of the Madhya Pradesh High Court, our Chancellor and the
Patron-in-Chief of NLIU Law Review for his continuous guidance
and support. Our sincere thanks and gratitude to Prof. (Dr.) V.
Vijayakumar, the Patron of NLIU Law Review and our Vice-
Chancellor for his tremendous support and guidance. We would like
to extend our gratitude and thanks to all the contributors to this Issue
who have made this endeavor a success and contributed to the growth
of legal scholarship.

We invite and appreciate comments, suggestions and constructive
criticism on the works published in this Law Review. Hope to have
your active participation in our endeavor to help build a free culture
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of dialogue, debate, discussion, discourse, disputation and
disruption.

Prof. (Dr.) Ghayur Alam
Dean, Undergraduate Studies
Professor of Business and Intellectual Property Laws

National Law Institute University, Bhopal, India
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EDITORIAL NOTE

The NLIU Law Review proudly presents to the readers Volume X
Issue I, which brings to the forefront a completely unique corpus of
legal research, exploring a variety of issues of relevance in both the
international and domestic arenas. The issue includes several in-depth
analyses of contemporary legal concerns as well as various attempts
to provide realistic solutions to such concerns.

In the article, Section 32A of the IBC: Shredding the Independent
Corporate Personality?, the author discusses the evolution of the
principle of independent corporate personality and its recognized
exceptions, and focuses on the implications of the inclusion of this
principle within the Indian insolvency and bankruptcy framework.

‘Ain’t Women Religious?’ — Critiquing the Muslim Personal Law
from an Intersectional Feminist Perspective contributes to the
feminist discourse and focuses on the lack of reforms and challenges
faced by Muslim women owing to religious norms. It undertakes an
examination of the reforms in feminist jurisprudence on Muslim
personal law through the lens of intersectionality.

The article, Telemedicine and Information Technology - A
Concoction for Medical Frauds?, elucidates upon the lack of a proper
framework governing the practice of telemedicine in India, including
the lack of measures to tackle new issues resulting from technological
advancements. The article identifies the lacunae in the statute and
recommends measures in order to safeguard patients from fraudulent
medical practitioners.

The article, “We 're Here and We’re Queer” — A Critical Appraisal of
LGBT+ Protection within the International Refugee Paradigm delves
into the lesser discussed issue of queer migration. It brings to light the
oppression and marginalization faced by the LGBT+ community in
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the process for asylum application. The article seeks to highlight the
lack of special mention provided to the community within refugee
laws as well as conventions and recommends distinctive measures to
safeguard their interests.

One Step Forward, Two Steps Back: A Critique of the Surrogacy
(Regulation) Bill, 2019 critically analyses the 2019 Surrogacy Bill
and identifies its shortcomings. The legislative comment elaborates
upon the various constitutional and socio-economic concerns
overlooked by lawmakers, in terms of the lack of autonomy provided
to women, the exclusion of important stakeholders and the undue
importance placed upon public morality. It scrutinizes the Bill
through the lens of constitutionality by focusing on excessive
delegation and overcriminalization.

The article Interlocking Directorates: An Indirect Threat to
Competition in India contemplates on the legality of the concept of
interlocked directors in companies within India and its anti-trust
implications. It looks at the treatment of such directors in India vis-a-
vis that in other jurisdictions and recommends a number of measures
that are required to be implemented in order to safeguard competition
in the Indian market.

In the article, The Assam NRC: On the Touchstone of the
Constitution, the author brings to light legal issues pertaining to the
highly debated National Register of Citizens. It analyses the various
provisions of the Register implemented in Assam from a
constitutional perspective, taking into consideration its historical
context. The article emphasizes on the need for the existing regime to
reconcile with constitutional rights.

Introduction of Group Insolvency Regime in India: Identifying the
Challenges and Proposing the Solutions elucidates upon the lack of a
group insolvency regime in India. It discusses the Report of the

Vi
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Working Group on Group Insolvency and highlights its shortcomings
and challenges, along with possible solutions that may implemented.
On the other hand, Evaluating the Constitutionality of a Deficient
Transition: The Anti-Profiteering Law in India is an in-depth analysis
of the constitutionality of the anti-profiteering laws in India along
with that of the National Anti-Profiteering Authority.

Moribund State of Transparency and Accountability in the Indian
Electoral Funding Regime highlights the lack of financial scrutiny
faced by political parties and their donors during elections. It
examines the shortcomings of the electoral bonds scheme as well as
the Finance Act, 2017 and proposes a more transparent legal
framework in order to ensure accountability.

Finally, in For Laws may come and Laws may go, but Defections go
on Forever: A Critical Analysis of the Role of the Speaker in the
Indian Anti-Defection Laws, the authors seek to evaluate the role and
function of the office of the Speaker and identify the paradoxical
nature of this office as one of the leading causes for the ineffective
realization of anti-defection laws. The article analyses the
recommendations given by the Supreme Court and other tribunals in
respect of this matter, and suggests a more holistic change within
Indian polity.

The Editorial Board at NLIU Law Review sincerely hopes that the
literary works presented herein prove to be engaging and insightful
for the readers. The publication of this Issue is yet another step taken
by the journal towards achieving its aim of excellence in legal
scholarship. We would like to thank all the authors for their
contributions, and commend their efforts towards academic research
and writing during these trying times. We welcome any feedback that
may help us improve the quality of our journal.

Editorial Board

Vil
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SECTION 32A OF THE IBC: SHREDDING THE
INDEPENDENT CORPORATE PERSONALITY?

Arnav Maru”

Abstract

The Insolvency and Bankruptcy Code was
introduced at a time when the non-performing
asset crisis was at an unimaginable peak.
Solving this crisis topped the priority list of a
desperate government trying to rescue the
banking sector as well as the debt market. The
Insolvency and Bankruptcy Code was a game-
changer. It has been largely successful in
improving the recovery rates through its time-
bound and creditor-in-control approach. The
regime is still in its nascent stage and found
itself amended for the fourth time in 2020. The
amendment introduced Section 32A, which
added another accelerant to the corporate
insolvency resolution process. The Section,
however, due to its sweeping reach and
mandate, has raised some eyebrows. The
Section alters established principles of
corporate law that may have effects that
cannot be  comprehensively  pictured-
presently.  The existing literature on the
amendment and the Section has focused on the
overriding clause, the interpretation and
conflict with other laws, and the benefits to

“Arnav Maru is a fifth-year student at Maharashtra National Law University,
Mumbai. The author can be reached at arnavm12@gmail.com.
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resolution applicants. The discourse has
failed to cover and question the theoretical
foundations of what could be one of the
biggest disruptions to the principle of
independent corporate personality in recent
times. This paper focuses on the evolution of
the principle of independent corporate
personality and its recognized exceptions and
compares how they fit within the scope of the
Section and its implications. It also addresses
the concept of corporate criminal liability and
its reduction to a mere exemplary status as a
consequence of the provision. As a whole, the
argument weighs economic efficiency against
the body of common law and the need for
stability therein to suggest that one must not
necessarily overrule the other.

I. INTRODUCTION

The Bankruptcy Law Reforms Committee (“BLRC”) was charged
with revamping the insolvency and bankruptcy regime in India.* The
first paragraph of the executive summary of the report submitted by
the BLRC lucidly summarizes and defines the corporate structure in
terms of debt and equity: “The limited liability company is a contract
between equity and debt”.? It reaffirms the complete control of equity
owners over the corporate affairs, as long as no debt obligations
remain outstanding, but envisages the transfer of control to creditors

1Ministry of Finance, The report of the Bankruptcy Law Reforms Committee,
Volume |: Rationale and Design (4 November 2015).
2ibid ch 2.
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in case of a default.® Such a shift in control has been identified as a
cornerstone of the insolvency process,* and its apparent lack has been
blamed for India’s abysmal insolvency landscape before the
enactment of the Insolvency and Bankruptcy Code, 2016 (“the Code”
or “IBC”).°

The Code has largely brought about a positive shift in Indian
insolvency law, and this shift has been well recognized.® The creditor-
in-control approach has been a significant contributor in this progress
and stakeholders have been quick to adapt to the alteration. However,
this adaptation, and the Code’s treatment of the corporate debtor
undergoing insolvency, has raised pertinent questions as to the
independent corporate personality of the corporate debtor. Still, there
is scathingly little literature to reconcile the trivial looking, yet
immensely significant inconsistencies between modern company law
and the insolvency regime.

This paper firstly attempts to identify one such point of inconsistency,
the infringement of the principle of independent corporate personality
by Section 32A of the Act. The next section deals with the most
recent amendment to the IBC. The third section discusses the
abundantly discussed concept of the independent corporate
personality, its raison d’étre, and practical limits. The fourth section
delves into how Section 32A of the Code disregards the established
jurisprudence on disregarding the independent corporate personality.
After establishing the irregularity in the law, the following section
discusses its implications on the concept of corporate criminal
liability. The penultimate section tries to define the bounds of

ibid.

*Stuart C Gilson and Michael R Vetsuypens, ‘Creditor Control in Financially
Distessed Firms: Empirical Evidence’ (1994) 72 Wash U L Q 1005.

SLalit Kumar, ‘Our bankruptcy laws are a mess’ (The Hindu Business Line, 10

March  2015) <https://www.thehindubusinessline.com/opinion/our-bankruptcy-
laws-are-a-mess/article22512647.ece> accessed 17 June 2020.

6World Bank Group, Doing Business 2020, ‘Ease of Doing Business Rankings’.
3
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choosing economic efficiency over established principles of law. The
conclusion summarizes the discussion in the context of the
development of common law while posing a crucial question.

Il. SEcCTION32A OF THE IBC

Under the new IBC regime, a corporate debtor undergoing a corporate
insolvency resolution process (“CIRP”) can have one of two fates.
The Committee of Creditors (“CoC”) can accept a resolution plan
submitted by a resolution applicant within the stipulated timeline and
manner.” The CoC can come up with plans to either restructure the
loan, modify repayment, liquidate assets, sell the business of the
debtor as a going concern, et cetera. Alternatively, if the CoC is
unable to reach a consensus as to resolution within the stipulated
deadline, the adjudicating authority will order the liquidation of the
assets of the debtor.®

The National Company Law Appellate Tribunal (“NCLAT”), in the
case of Binani Industries Limited v. Bank of Baroda,” noted that the
first objective of the IBC is “resolution”, second is “maximization of
value of assets”, and the third is “promoting entrepreneurship,
availability of credit and balancing the interests”, in that exact order.
Reinforcing a similar view, the Supreme Court noted in Swiss
Ribbons' that the preamble of the Code does not refer to liquidation
in any manner, and that it should be a remedy of the last resort. It
further states that only in cases where, either there is no resolution
plan, or the ones submitted do not meet a minimum required standard,
should liquidation be considered as an option. Regulations 32 and
32A of the IBBI (Liquidation Process) Regulations, 2016 also support

7Insolvency and Bankruptcy Code 2016, s 30(4) (India).
8Insolvency and Bankruptcy Code 2016, s 33 (India).

92018 SCC OnLine NCLAT 521.

199iss Ribbons v. Union of India 2019 SCC OnLine SC 73.

4
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such a position. Regulation 32(e) envisages the sale of the corporate
debtor as a going concern. Regulation 32A prioritizes such a sale
above other methods. Regulation 32A was added vide the 2019
amendment,** endorsing the stance and object of the IBC, which is to
maximize value by keeping the business of the debtor as a going
concern, unless limited by feasibility.

The question then arises as to the permissible limits to which the
legislation can be moulded to ensure the fulfilment of its object.
Certainly, it cannot transgress the principles laid down in the
Constitution. Similarly, it cannot also violate a principle of natural
justice. What about principles of law, which have a solid foundation
in common as well as statute law, but do not meet the higher
threshold of the abovementioned principles? The principle of
independent corporate personality, as will be detailed in the
subsequent section, is an indisputable principle of modern company
law, with solid grounding in Indian case laws, as well as the
Companies Act, 2013. Courts have laid down stringent boundaries on
disregarding the corporate personality to preserve the fundamental
rights, and in some cases, liabilities that accrue on a company.

The Insolvency and Bankruptcy Code (Amendment) Act, 2020 added
Section 32A to the Code. The Section talks about the liability of the
corporate debtor for prior offenses. The Section has come under the
judicial scanner most prominently in the case of Bhushan Power
Steel,*? where its applicability to a particular resolution applicant was
tested. The Section’s validity has not been challenged before any

11Insolvency and Bankruptcy Board of India (Liquidation Process) (Amendment)
Regulations 2019.

12)5w Steel v. Mahender Kumar Khandelwal Company Appeal (AT) (Insolvency)
No 957 of 2019.
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judicial body as of yet, but commentators have expressed doubts over
its sweeping nature.*®

The Section starts with a non-obstante clause granting it power over
anything contained in the Code or any other law. This overriding
provision is in addition to Section 238 of the Code, which provides
that it will prevail over any other law in force. The Section goes on to
lay down that the liability arising from any offense committed by the
corporate debtor shall cease from the date the resolution plan is
approved. A qualification is added to limit the corporate debtors
claiming under the Section to those who see a change in management
as a result of the resolution plan. Summarily put, if the person
responsible for the operation of the company, or the persons involved
in the commission of the offense through conspiracy or abetment, are
no longer in control or management of the debtor, then the corporate
debtor will be absolved of liability on approval of the resolution plan.

While, as mentioned, concerns have been raised as to the provisions
of the Section, the discourse has not covered the shredding of the
corporate veil. It is submitted that the Section lifts the corporate veil
to overlook the liability of the corporate debtor, the permissibility of
which has not been properly dissected. Not only does this go beyond
the principles of established company law, it disregards corporate
personality and liabilities without sufficient justification. It is
understood that the IBC has been enacted to promote economic
efficiency and expediency, but does the realization of that objective
permit overruling the foundational principles of company law?

However, since lifting the corporate veil is a prevalent concept, and
was developed as an equitable remedy, why should objections be

13Nausher Kohli, ‘Section 32A of the IBC - An amendment with far reaching
consequences’ (Bar and Bench, 8 April 2020)
<https://www.barandbench.com/columns/policy-columns/section-32a-of-the-ibc-an-
amendment-with-far-reaching-consequences> accessed 10 June 2020; Sikha Bansal,
‘Ablution by Resolution’ (Vinod Kothari Consultants, 12 December 2019)
<http://vinodkothari.com/2019/12/ablution-by-resolution/> accessed 10 June 2020.

6
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raised against Section 32A on this ground, since it promotes
economic efficiency? The answer is twofold. First, that application of
Section 32A dilutes the principle of corporate criminal liability, and
consequently, it goes against the principles of independent corporate
personality, by lifting the corporate veil for reasons not found in the
theory of modern company law.

I1l. THE CONCEPT OF INDEPENDENT CORPORATE

PERSONALITY

The origins of independent corporate personality could be traced to
the case of Salomon v. Salomon Co Ltd.,** which rarely misses
mention in a discussion about the independent personality of a
corporation. It has not only formed the basis of modern English
company law, but has also greatly influenced commercial law and its
foundations globally.">The House of Lords, however, merely put into
words what was already in practice since time immemorial.® The
genesis can be found on the intersection of law and economics, where
various theories have been forwarded to justify the existence of
independent corporate personality.!” The most prominent benefit and
the leading theory stems from the fact that a separate corporate
personality shields its stakeholder from unlimited liability, while still
keeping doors open for proportionate profits. The wveil of
incorporation further conferred on a company almost the same rights

14salomon v. Salomon & Co Ltd [1897] AC 22.

15Christopher Stanley, ‘Corporate Personality and Capitalist Relations: A Critical
Analysis of the Artifice of Company Law’ (1988) 19 Cambrian Law Review 97, 97
18R obert W. Hillman, ‘Limited Liability In Historical Perspective’ (1997) 54 Wash.
& Lee L. Rev. 615, 616.

Y\william W. Bratton and Joseph A. McCahery, ‘An Inquiry into the Efficiency of
the Limited Liability Company: Of Theory of the Firm and Regulatory
Competition’ (1997) Faculty Scholarship at Penn Law 904.
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and powers as a human being,'® and offered the added advantage of
perpetual existence and succession.*® The independent corporate form
has been recognized in Indian jurisprudence,?’ and statute.?

IV. DILUTION OF THE INDEPENDENT CORPORATE

PERSONALITY

As modern company law developed, and Salomon solidified the
artifice of separate corporate personality, the need arose to find
exceptions to the principle of the veil of incorporation to prevent its
misuse by shareholders. As it stands now, courts possess the power to
depart from the principle under certain conditions by ‘piercing’ or
‘lifting’ the corporate veil. Some conditions under which this concept
may be applied are where the court finds incidences of fraud or
illegality,” or when it is in public interest to lift the veil.?® Lifting the
veil does not render the corporate entity non-existent, but implies that
the corporate personality would not be given full effect.** This usually
leads to liability being imposed on the perpetrator responsible, along
with the corporate vehicle.?® This person is found liable by lifting the
metaphorical veil and gleaming behind the corporate facade. The

18R0ss Grantham and Charles Rickett, Corporate Personality in the 20"Century
(Hart Publishing, Oxford 1998) 18.

YDenis Keenan and Sarah Richer, Business Law (Longman Publications, London
1987) 52.

29 fe Insurance Corporation of India v. Escorts Ltd. & Ors. (1986) 1 SCC 264.
21Companies Act 2013, s 9 (India).

2Delhi Development Authority v. Skipper Construction (2000) 10 SCC 130.

28 apila Hingorani v State of Bihar (2003) 11 LLJ 31.

24Cheng—H.am Tan, Jiangyu Wang, and Christian Hofmann, ‘Piercing the Corporate
Veil: Historical, Theoretical & Comparative Perspectives’ (2019) 16 Berkeley Bus.
L.J. 140, 140.

ibid.
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concept is widely recognized in Indian jurisprudence.?®® The
Companies Act 2013 itself stipulates the liability of directors and
managerial personnel under certain conditions, which is an example
of a statutory disregard of corporate personality.”’

The recent case of Balwant Rai Saluja v. Air India clarified the Indian
legal position of piercing the corporate veil and relied on the English
case of Prest v. Petrodel?® while doing so. The case took an
abundantly clear stance on the piercing of the veil, stating that the
principle should be applied in a restrictive manner, and only in
scenarios where it is established that the corporate form was a mere
sham created to avoid liability.”® The judgement further quoted the
English case of Ben Hashem v. Ali Shayif,® while referring to the six
key principles that govern the piercing of the veil. The principles
extensively referred to the presence of improprieties linked to the
corporate structure and concealing liability, the control of the
corporate in the hands of the wrongdoers, and the company being a
facade for fraudulent activity.

The abovementioned principles make it clear that corporate
personality may be overlooked only under a limited set of conditions.
It may be noted that the process cannot be undertaken merely to fulfil
“the interests of justice” if certain other conditions are not met. This
places the process of overlooking the corporate personality at a
seemingly high pedestal. Examples of lifting the veil include, but are
not limited to, prevention of fraud or misconduct,* prevention of tax

2% ife Insurance Corporation of India v. Escorts Ltd. & Ors. (1986) 1 SCC
264; State of U.P v. Renusagar Power Co. 1988 AIR 1737; Delhi Development
Authority v. Skipper Constructions Co. (P) Ltd. (1996) 4 SCC 622.

27Companies Act 2013, ss. 34, 35, 39, 339 (India).

28[2013] 2 AC 415.

2Balwant Rai Saluja v. Air India Ltd. (2014) 9 SCC 407, 441.
392008 EWHC 2380 (Fam).

$1Gilford Motor Company v. Horne [1933] T CH 935.
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evasion,® prevention of bypassing welfare legislation,® use of
company for illegal purposes,® or, as discussed above, in cases where
the corporate form is a mere sham.* It would not be improper to
conclude that the corporate veil is lifted so that the real wrongdoer
can be properly subject to the punishment prescribed by law, and does
not evade punishment by hiding behind a corporate facade.

At the risk of generalization, it can be stated that the corporate form
came into being to shield and protect the shareholders from excessive
liability, and that lifting this veil, in certain exceptional conditions, is
necessary to prevent the abuse of the independent corporate form.

Focusing the discussion back on Section 32A of the IBC, a few points
of departure may be noted. The Section is clear in terms of the
liability it seeks to absolve. The liability must rest on the corporate
debtor. The liability of the debtor being discharged contingent on the
change in management leads to the implication that the management
is being held responsible, although not in real terms. This process lifts
the corporate veil to look beyond the corporate personality and pins
responsibility on to the persons on control. The intended consequence
of disregarding the corporate personality is to absolve the debtor that
is undergoing the overhaul in control and management from
liability.® The rationale accorded to the process is that the new

325ir Dinshaw Maneckjee Petite, Re AIR 1927 Bom 37 Khe; CIT v. Sri Meenakshi
Mills Ltd AIR 1967 SC 819.

$3\Workmen of Associated Rubber Industry Ltd. v. Associated Rubber Industry Ltd,
[1986] 59 Comp. Cas. 1341.

**PNB Finance Limited v. Shital Prasad Jain (1990) 19 DRJ 10.

®pelhi Development Authority v. Skipper Construction Company (1996) 4 SCC
622.

36Arjun Gupta, Abhinav Harlalka & Simone Reis, ‘Ghosts of the Past: Another
Shot in the Arm for Acquisition under IBC’ (Nishith Desai Associates, 8 May 2020)
<http://www.nishithdesai.com/information/news-storage/news-
details/article/ghosts-of-the-past-another-shot-in-the-arm-for-acquisition-under-
ibc.html> accessed on 29 November 2020.
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management must not suffer for the wrongs of the previous.*’ It can
be stated, without arousing major concerns, that the corporate veil has
indeed been lifted.

The jurisprudence behind lifting the corporate veil is concentrated
around the factor of wrongdoing by personnel in control, hiding
behind the veil. As summarized above, the theory provides an
equitable remedy against a person who was using the fact of
incorporation as a mere facade to carry out wrongful acts. Section
32A seeks to do something entirely different. By separating the
management and the corporate debtor, it seeks to absolve the debtor
of any culpability. The corporate veil is lifted and the wrongdoer is
punished instead of the company, to protect the company and its
shareholders from the misdeeds of a responsible few. In the present
case, the corporate debtor itself must be found guilty of some
wrongdoing before being absolved by the passage of a resolution
plan. The evolution of the principle took place in a completely
different context and served a wholly different purpose.

The argument can be summed up by following a short trail of logical
inferences. The corporate veil has traditionally been lifted in instances
where the corporate personality was a mere facade. While this diluted
the strength of the corporate personality, it was seen as a necessary
remedy to prevent inequity. When this rule of equity with narrow
boundaries is stretched to meet economic ends, it dilutes the factum of
a legal personality to a mere artifice, to be moulded according to
policy needs of the moment. Moreover, as the next Section will detail,
rights are correlated with duties, and stand at the very root of our legal
system. Since a criminal offense is a violation of a duty to another,
making criminal liability disappear into thin air raises questions on
the rights accorded to a corporation in the first place.

ibid.
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V. THE EFFECTS ON CORPORATE CRIMINAL LIABILITY

Possessing similar rights as human beings also brings the other,
inseparable side, which is, bearing the same liabilities as well.
Corporations even attract criminal liability, even though a common-
sense approach to establishing mens rea necessary to commit a crime,
would dictate that an artificial person is not capable of possessing the
same.® The concept is not new,*® and courts have battled with
inculpating artificial persons with criminal liability since the sixteenth
century.”> While the common law beginnings of the imposition of
such liability are obscure and bereft of conscious direction,** the law
has now solidified itself in the form of precedent as well as a statutory
mandate. Agents acting on behalf of corporates may violate
regulatory statutes, commit criminal offenses as well as strict liability
offenses for which a corporation may be found guilty.*?

The Companies Act, 2013 provides for corporate criminal liability as
well as individual liability for directors. The Supreme Court has
affirmed the same on various instances.** While the debate rages on
the efficiency, desirability, and the necessity of corporate criminal

By s. Khanna, ‘Corporate Mens Rea: A Legal Construct in Search for a Rationale’
(1996) Discussion Paper No. 200 Harvard Law School.

39Cynthia E Carrasco and Michael K Dupee, ‘Corporate Criminal Liability’ (1999)
36 Am Crim L Rev 445.

40Androscoggin Water Power Co. v. Bethel Steam Mill Co. 64 Me. 441 (1875);
State v. Great Works Milling & Mfg. Co. 20 Me. 41 (1841).

41Thomas J Bernard, ‘The Historical Development of Corporate Criminal Liability’
(1984) 22 Criminology 3.

42Bmce Coleman, ‘Is Corporate Criminal Liability Really Necessary’ (1975) 29 Sw
LJ 908; State v. Lehigh Valley R.R. 90 N.J.L. 372, 103 A. 685 (Sup. Ct. 1917); See
also, Ananthi Bharadwaj, ‘Corporate Manslaughter and Corporate Homicide Act,
2007’ (2009) 21 (1) NLSI Rev 201.

*3standard Chartered Bank and Ors. etc. v. Directorate of Enforcement, AIR 2005
SC 2622.
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liability,** discussing the same falls out of the scope of this paper.
This paper takes a positivist stance towards the existence of corporate
criminal liability and does not comment on its efficacy. Since, the
theory is time tested, has a nearly global recognition, and has found a
place in Indian statute books, the argument builds upon the premise
that imposition of such a liability on corporations serves a deterrent
and penal purpose.®

Most recently, the cases of Iridium India Telecom Ltd. v. Motorola
Incorporated”® and Standard Chartered v. Directorate of
Enforcement*’ blurred the distinction between corporate criminal
liability and criminal liability otherwise, by affirming that corporates
can be prosecuted for crimes that mandate imprisonment as a
punishment. The judgments have added weight to the concept of
corporate criminal liability and promoted the use of criminal
sanctions to regulate corporate behaviour.”® Further, as Indian
company law distinguishes between individual liability of directors
and, in some cases, shareholders, from the liability of a corporation as
an independent person, it will be assumed that they serve separate and
independent purposes, and that one is not dispensable even if the
survival of the other is ensured. Section 32A of the Code destroys the
efficacy and purpose of imputing corporates with criminal liability. It
does so by exculpating the body corporate based on the mere factum

*John T. Byam, ‘The Economic Inefficiency of Corporate Criminal Liability’
(1982) 73 J. Crim. L. & Criminology 582; Bruce Coleman, ‘Is Corporate Criminal
Liability Really Necessary’ (1975) 29 Sw L.J. 908.

45Henry Edgerton, ‘Corporate Criminal Responsibility’ (1927) 36 Yale LJ827, 833;
VS Khanna,‘Corporate Criminal Liability: What Purpose Does It Serve?’ (1996)
109 Harvard Law Review, 1477, 1484; Harold J. Laski, ‘The Basis of Vicarious
Liability’ (1916) 26 Yale L.J. 105, 111; LH Leigh, The Criminal Liability of
Corporations in English Law (1969) 1, 12.

*2011) 1 scc 7.

1 (2005) 4 SCC 530.

48\/ Umakanth and Mihir Naniwadekar, ‘Corporate Criminal Liability and
Securities Offerings: Rationalising the Iridium-Motorola Case’ (2013) NLSIR (Spl.
Issue) 144, 167.
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of change in control while undergoing the insolvency process.
Furthermore, by doing so, it hits at the foundation of an independent
corporate personality by reducing a criminal conviction to a mere
exemplary role. The following paragraphs elaborate on the reasons
underlying this position.

The imposition of criminal liability on corporates is relevant from a
jurisprudential perspective. Corporates are recipients of numerous
rights.*® The Supreme Court, in the case of State of Rajasthan v.
Union of India,> stated that “legal rights are correlatives of legal
duties and are defined as interests which the law protects by imposing
corresponding duties on others”. Lord William Blackstone defines a
crime as a “violation of the public rights and duties due to the whole
community, considered as a community”.>> When a corporation is
accorded a set of rights, it is bound by the accompanying and
corresponding duties. Criminal acts, which are a subset of the
violation of some such duties, invite punishment from the society and
state. As discussed, the punishment serves a deterrent purpose.
Absolving the company of a violation of its duties, but continuing
conferring it with rights goes against the fundamentals of the theory
of rights on which our legal system rests. Recognizing a body
corporate capable of committing a crime, and then blurring the
distinction between the corporate and its constitutive elements will

P article 14, Article 20, Article 21, Article 22, Article 25, Article 27, and Article 28
of Part III of the Constitution of India grant these rights to ‘persons’ as against
‘citizens’. Companies are excluded from being citizens by the virtue of Part II of the
Constitution and the Citizenship Act, 1954, but are considered to be legal persons;
See, Chitranjit Lal Chowdhari v. The Union Of India 1951 AIR 41; State of Bombay
v. R.M.D. Chamarbaugwalla 1957 AIR 699; The Law Commission of India,
Hundred and First Law Report on Freedom of Speech and Expression under Article
19 of the Constitution: Recommendation to extend it to Indian Corporations
<www.lawcommissionofindia.nic.in/101169/Report101.pdf> accessed 1 June 2020.
AIR (1977) SC 1361.

*Lsir william Blackstone, Commentaries on the Laws of England, vol 4 (17th edn,
1830) 5.
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have the unintended consequence of blurring the independent
corporate form as well.

The argument garners further strength if the rationale of Section 32A
is stretched to a hypothetical. A company X is convicted of an offense
requiring it to pay a fine of Rs. 10 lakhs. Between the date of the
commission of the offense and the conviction order by the competent
court, X completely overhauls its management and control. Can it
then petition a competent court to set aside its conviction on the
account that the control and management of the company has changed
entirely since the commission of the offense? X then files for
insolvency and moratorium is ordered before the fine was payable.
The resolution plan is approved with a new management, and X
stands exonerated from the offense and liability for the payment of
the fine owing to Section 32A. This misuse of the corporate facade
now has the backing of the letter of law. Such fraud, which earlier
demanded the piercing of the corporate veil and punishment of the
wrongdoers in control, now has the authority to overlook the
corporate personality for the perpetration of the fraud itself.

Section 32A talks about a change in control and management, while
the Code does not specifically define the phrase. The recent case of
Arcelor Mittal®® defined the two words individually with respect to
their use in the IBC. The term management would include the de jure
management of the company and would include the Board of
Directors, ‘managers’, and °‘officers’, as per the Companies Act,
2013.% “Control’ as per the Companies Act has been defined as “the
right to appoint majority of the directors or to control the
management or policy decisions”.>* Section 32A creates a disjunctive
condition and a change in either control or management, and not both.
A strict reading of the Section would lead to the interpretation that

2prcelor Mittal (India) (P) Ltd. v. Satish Kumar Gupta (2019) 2 SCC 1.
*%ibid, 748.
*The Companies Act 2013, s 2(27) (India).

15



ARNAV MARU SECTION 32A OF THE IBC

even a change in the Board of Directors of the Company post the
approval of resolution plan would render the company eligible to take
shelter under Section 32A. The disjunctive requirement creates an
easy way out for a controlling shareholder to merely change the
management of the company after the insolvency process is initiated.
Furthermore, shareholders own the company and are the ultimate
beneficiaries of any financial gains it makes. An application of this
Section might mean that the company may be exculpated of a crime
even if the shareholding pattern remains exactly as it was at the time
of the commission of the offense. The various contours of the misuse
of the provision also involve myriad questions of the reality of the
corporate structure. What separates the corporate from merely being
an artifice made up of a group of people is the fact of its independent
personality, rights and liabilities. The imprecise definition of control
and management, and their many valid interpretations as highlighted
above, may lead to manoeuvres that cost the legal corporate structure
its very essence.

Besides diluting the principle and efficacy of corporate criminal
liability, the provision has also received criticism due to its
application in the recent case of Bhushan Power & Steel Limited
(“BPSL”), the case that has been theorized to be the raison d’etre of
the provision in the first place.”® JSW Steel Ltd. submitted a
resolution application in the CIRP of BPSL. The adjudicating
authority approved the resolution plan on September 5, 2019, and the
Directorate of Enforcement (“ED”) attached the assets of BPSL under
the provisions of the anti-money laundering law on October 10, 2019.
Section 32A was applied to the facts of the case to reject the ED’s
arguments to attach the property of BPSL. The matter is currently
sub-judice before the Supreme Court.>® The Court herein will have
the opportunity to clarify the application of Section 32A and decide

°Kohli (n 13).
%8Civil Appeal No(s). 1808/2020.
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on the scope of its application. The current NCLAT judgement in the
matter implies that Section 32A has wide-reaching powers, to the
extent that it overrides the provisions of the Prevention of Money
Laundering Act, 2002. The finding is prima facie perverse to
previously established law.>” One of the implications of this ruling is
that illegal acts, such as concealing proceeds of crime, aiding in tax
evasion, et cetera, can be perpetrated using the corporate structure
and a legitimate way out can be found out of liability since the Code
and Section 32A have been ornamented with non-obstante clauses
having power over any criminal legislation that precedes the passing
of the Amendment Act.

VI. A QUESTION OF MORALITY OF LAW?

The legislation may, in due course, raise questions of equality under
Article 14 of the Constitution. Both the old test,”® as well as the new
test,>® under Article 14 may be used to ground such contentions
against section 32A. Both unreasonable classifications, under the old
test, as well as arbitrariness, under the new test, can be used to attack
the legislation. However, this section analyses the infrequently inked
challenge based on the morality of law. The 1981 case of R.K. Garg
v. Union of India® discussed the questions arising out of the Special
Bearer Bonds (Immunities and Exemptions) Act, 1981 (“Bearer
Bonds Act”) and its moral bearings. There are many parallels
between the aforementioned legislation and the present section in
discussion. The Bearer Bonds Act brought the discussion of economic
necessity and moral boundaries of law to the forefront. The legislation

*"Directorate of Enforcement v. Axis Bank 2019 SCC OnLine Del 7854; Shah
Brothers Ispat Pvt. Ltd. v. P. Mohanraj 2018 SCC OnLine NCLAT 415.

%8 Anwar Ali Sarkar v. State of West Bengal AIR 1952 Cal 150.

e p. Royappa v. State of Tamil Nadu (1974) 4 SCC 3.

%0R K. Garg v. Union of India AIR 1981 SC 2138.
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sought to bring the ‘black money’ back into the economy by
incentivizing tax evaders to invest the black money into the bearer
bonds. Such an investment would grant the evaders immunity from
prosecution for evasion and bar any inquiry into the source of the
money. It was seen as putting a “premium on dishonesty” and
rewarding tax-evasion at a cost to the honest taxpayer.®* The majority
judgement in the case upheld the validity of the legislation. While the
petitioner contested that morality is the foundation of laws,® the
Supreme Court categorized it as only a passing element of Article 14.
In doing so, it affirmed that if a law is “reeking with immorality”, it
can be held arbitrary and thus violative of Article 14 and thereby
unconstitutional.®® A legislation not crossing that threshold would
invite no valid challenge on the grounds of immorality.

Gupta J, in his dissenting opinion held the law to be invalid. He also
quoted Friedmann, “There cannot be — and there never has been — a
complete separation of law and morality”,** while holding that
reasonableness does not exclude notions of morality and ethics. Gupta
J believed that economic efficiency, if not pushed to the limit of
necessity, did not trump the moral foundations of our laws. He
reasoned that the act puts a “premium on dishonesty without even a

justification of necessity”.®®

Section 32A of the Act has not been introduced as a necessity but
rather as a method to lure potential investors. The corporate debtor
also gets a premium on dishonesty as well as a criminal conviction
and liability merely by declaring insolvency. These grounds can
validly be raised to make a dent on the reasonableness of the

U ira Goswami, ‘Law and Morality: Reflections on the Bearer Bonds Case’ (1985)
27 Journal of the Indian Law Institute 3, 496.
62., .
ibid.
3R K. Garg v. Union of India AIR 1981 SC 2138, at 2155-56.
%4R.K. Garg v. Union of India AIR 1981 SC 2138, at 130 (per Gupta J.).
SR K. Garg v. Union of India AIR 1981 SC 2138, at 129 (per Gupta J.).
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enactment as the NPA crises has well passed its peak, inviting no
need for increased economic efficiency of the IBC.

VIlI. THE END GOAL?

The amended provision has come to the rescue of many bidders who
were earlier scared off by prior criminal liabilities of the corporate
debtor.?® It is likely that the amendment may also make strides in
improving the ease of doing business in India, taking it further up on
the World Bank Ease of Doing Business rankings. However, the focus
needs to be drawn on the limits that can and cannot be traversed to
reach economic efficiency. The Code was amended to include Section
32A in the backdrop of the CIRP of BPSL. The insolvency of BPSL
is one of the biggest yet with claims amounting to a total of Rs.
47,158 crores.®” The policy incentive on the part of the government is
well understandable. However, instead of rushing such a behemoth
provision into the statute, the singular case of BPSL may have been
dealt with through an executive order. The Central Government,
under Section 237 of the Companies Act, has the power to
amalgamate two companies in public interest. The provision could
have been utilised to deal with one-off situations involving convicted
corporates.

The government has also mulled decriminalizing corporate crimes in
a recent report.®® Corporate criminal liability as a deterrent vanishing

%®pallay Gupta and Devarshi Mohan, ‘IBC (Amendment) Ordinance, 2019:
Providing a much-needed relief to the Prospective Investors’ (Bar and Bench, 13
January 2020) <https://www.barandbench.com/apprentice-lawyer/ibc-amendment-
ordinance-2019-providing-a-much-needed-relief-to-the-prospective-investors>
accessed 17 June 2020.
67Insolvency and Bankruptcy Board of India, Insolvency and Bankruptcy News
gganuary to March 2020, Vol. 14) 20.

Ministry of Corporate Affairs, Report of Company Law Committee (14 November
2019).
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from the statute books, compounded by the effects of Section 32A,
further endangers the principle of independent corporate personality.
While corporate crimes have been decriminalized, there has been no
discourse or move towards diluting the principles of lifting the
corporate veil. The process is, thus, made easier for persons engaging
in white-collar crimes, as the deterrence of a financial penalty on their
holding in the company has considerably fallen.

While ease of doing business is an extremely relevant factor in a
developing economy such as ours, we must not lose sight of
traditionally sound principles of law. Corporate law was initially
developed to shield shareholders from unlimited liability and
disproportionate risk. An entire body of law regulating corporate
behaviour has since developed around the traditional principles. This
development has been slow and has allowed for stakeholders and
participants to adjust to changes in a reasonable manner. Customs and
customary principles have also solidified into the practice of
corporate exchanges.

To bring in such a radical change not only disrupts the traditional and
customary understanding of what a company stands for, but also does
not allow for practice to build around it organically, trampling the
legitimate expectations of stakeholders. As it happened in the case of
BPSL, the ED had to oppose the application of the Section to the
case, as the anti-money laundering law does not allow for abrupt
absolutions of criminal liability. The fact of ‘proceeds of crime’
somehow being dissolved into the assets of the corporate debtor runs
contrary to settled notions of justice and equity. Similarly, it would
not come as a surprise if the Section results in litigation due to
inconsistencies with the company law or other sets of legislation
operating in different fields.

%9:Custom and Trade Usage: Its Application to Commercial Dealings and the
Common Law’ (1955) 55 Colum. L. Rev. 1192.

20



VoL. X NLIU LAW REVIEW ISSUE |

VIII. CONCLUSION

While talking about the common law and its evolution, Oliver
Wendell Holmes, Jr. stated “The life of the law has not been logic: it
has been experience”.” Accounting for all the fundamentals that
make common law what it is, he ended the line of thought with the
following: “The substance of the law at any given time pretty nearly
corresponds, so far as it goes, with what is then understood to be
convenient; but its form and machinery, and the degree to which it is
able to work out desired results, depend very much upon its past”.”*

This article has tried to build on the argument that the latest
Amendment to the IBC has the potential to shake the fundamentals of
company law. The corporate structure and personality have slowly
and gradually developed into its present form. Similarly, exceptions
and limits to those exceptions, in the form of safeguards, have
calculatedly evolved to prevent inequity and fraud. The limited
exceptions to an independent corporate personality enable the courts
to look behind the veil of incorporation to the actual perpetrators
using the corporate facade.

Section 32A uses the principle of disregard of corporate personality to
safeguard the interests of successful resolution applicants by
absolving an insolvent corporate debtor of prior liability. The fruits of
this Section are available to a debtor who will undergo an overhaul in
its control and management. The principle of corporate criminal
liability thus loses its ground to economic considerations, and a
wrongdoing corporate escapes criminal liability.

The government, while making policy decisions that affect the very
root of established legal principles must bear in mind the ripple effect

"OF dmund Fuller, ‘Oliver Wendell Holmes, Jr.” (Encyclopaedia Britannica, 20
April 2020) <https://www.britannica.com/biography/Oliver-Wendell-Holmes-Jr>
accessed 19 June 2020.
71 .

ibid.
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that a small tweak in a regime may have. The effect on the gigantic
body developed to regulate corporate behaviour is yet to react and
adapt to the change. Justice Holmes’s words could not be more
appropriately reflected than at the end of this discussion. While the
introduction of Section 32A may seem like the logical step to promote
the ease of doing business in India, the success or failure of the
provision, and the insolvency regime, will depend on the history of
corporate and commercial law, and the meandering course that it has
taken to reach its present form. This article was written with the
intention to spark a debate on an often-marginalized topic about the
validity of provisions that, while not crossing the threshold of
unconstitutionality, do transgress existing principles of established
law. The fate of Section 32A is yet to be determined by the Supreme
Court, and it remains to be seen which takes the upper hand between
the sanctity of the corporate personality and the lure of economic
gain.
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‘AINT WOMEN RELIGIOUS?’ - CRITIQUING THE
MUSLIM PERSONAL LAW FROM AN
INTERSECTIONAL FEMINIST PERSPECTIVE

Farhan Zia"

Abstract

India has witnessed great changes in its
Muslim personal law, which much like other
personal laws has not been just towards
women. But the feminist legal reforms that
have occurred through legislative or judicial
means have largely been from outside the
paradigm of religion. This leads to Muslim
women being governed by personal laws
which are largely created by male
interpretations and/or state interference,
implicitly condoning (and at times supporting)
an illegitimate hierarchy of sexes, which
under the guise of protection of religion,
greatly impacts the identity of the Muslim
woman. Feminist jurisprudence operates
exclusively by reforming social and legal
norms, while excluding religious norms
entirely.

This article, therefore, undertakes an
examination of the reforms in and feminist
jurisprudence on Muslim personal law
through the lens of intersectionality. It will

“Farzan Zia is a fourth-year student at Jindal Global Law School, Sonipat. The
author can be reached at 17jgls-fzia@jgu.edu.in.
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FARHAN ZIA AIN’T WOMEN RELIGIOUS?’ CRITIQUING
THE MUSLIM PERSONAL LAW

provide a brief introduction to the sources of
Muslim personal law and the judicial and
juristic trends that have led to its patriarchal
nature. Subsequently, a  theoretical
examination of feminism will be undertaken to
highlight its exclusion of religious Muslim
women from its subjects. This creates a
conundrum where Muslim women are caught
between either being Muslim or being women.
Islamic feminism, a transnational discourse
and movement which has emphasized on
injecting women’s voices into hermeneutics
and the critical study of Islamic jurisprudence
will then be described in brief. The article
thus concludes, that Islamic feminism serves
as a method that is both intersectional as well
as important for creating legal change that
preserves the religious autonomy and identity
of the Muslim woman.

I. INTRODUCTION

Personal law in India has been the source of much debate and
controversy. There have been lengthy Constitutional Assembly
debates about the Hindu Code Bills, several demands for a Uniform
Civil Code and a history of controversy over Muslim Personal Law
(“MPL”) which started in the 1980s and was recently seen in the
Shayara Bano v. Union of India (“Shayara Bano”) where the
Supreme Court invalidated the practice of triple talag.’ It does not
come as a surprise that the personal law system in India, when viewed

lShayara Bano v. Union of India (2017) 9 SCC 1.
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through a gender lens, points out many inequalities, especially when
referring to MPL. While it cannot be said that Indian law has made no
attempts to alleviate the unfair laws against Muslim women, it can
also be contested that these attempts have been outside of the
paradigm of religion and have involved either imposition of secular
law or overreach by judges in their roles, such as the Muslim Women
(Protection of Rights on Divorce) Act 1986. This leaves Muslim
women with personal laws which are largely created by male
interpretations and/or state interference, implicitly condoning (and at
times supporting) an illegitimate hierarchy of sexes, which under the
guise of protection of religion, greatly impacts the identity of the
Muslim woman. This protection of religion implicitly assumes that
religion and its laws are for men to create.

At the same time, state interference is itself undesirable because for
feminist jurisprudence to increase and maintain intersectionality, it is
necessary to take into consideration the importance of the religious
and cultural identity of Muslim women and prevent infringement of
these identities by any law made for the welfare of women in general.
With Shayara Bano still being a recent memory and the practice of
polygyny and nikah halal soon to be examined by a constitution
bench of the Supreme Court,” it is important to examine the feminist
jurisprudence of MPL. Muslim women get caught between Western
feminists who often think of Islam as antithetical to feminism® and
Muslim reactionaries, who cling to narrow, oppressive interpretations,
solidifying western stereotypes.* This article examines the
reformation of MPL from an intersectional feminist lens to highlight
certain assumptions that the feminist struggle has held in India,

2Sameena Begum v. Union of India (2018) SCC OnLine SC 610.

3Margot Badran, Feminism in Islam: Secular and Religious Convergences (One
world, 2009) 1.

*Asma Lamrabet, ‘An Egalitarian Reading of the Concepts of Khilafah, Wilayah

and Qiwamah’ in Ziba Mir-Hosseini et al. (eds), Men in Charge? Rethinking
Authority in Muslim Legal Tradition (Oneworld 2014) 118.
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relating to securing Muslim women’s rights. If feminism operates
exclusively by reforming social and legal norms but opposing or at
best distancing itself from religion at the same time, it would be
eschewing religious norms. It is likely that this would produce an
incomplete understanding of Muslim women’s experiences and
discrimination, often originating from religious sources and would not
only force them to be alienated from the mainstream feminist
movement® but also impose laws that diminish what Farrah Ahmed
has called religious autonomy.® This article highlights that this creates
a conundrum, where the law is required to be reformed but also not
overlook the importance of women’s religious identities, in a system
that already emphasizes personal laws created from an understanding
of religion that overlooks the voices of the myriad women who also
subscribe to it.

The Islamic feminist movement, a transnational discourse that began
in the late twentieth century and which has worked as a local
movement as well in India with Muslim women’s rights activists’ has
emphasized on injecting women’s voices into hermeneutics,
subsequently using the different meanings derived by these women to
create legal reforms. Agreeing with the importance of such
hermeneutics in creating laws, this article critiques the law in view of
the Islamic feminist project and analyses the arguments of Islamic
feminists for the purpose of producing an intersectional feminist
perspective in India that offers a way out of the conundrum at hand.

*Huma Ahmed-Ghosh, ‘Introduction’ in Huma Ahmed-Ghosh (ed), Contesting
Feminisms: Gender and Islam in Asia (State of New York Press, 2015) 6.

®Farrah Ahmed, Religious Freedom Under the Personal Law System (OUP New
Delhi, 2016) 55.

7Ni-ldja-ChriStina Schneider, ‘Islamic Feminism and Muslim Women’s Rights
Activism in India: From Transnational Discourse to Local Movement — or Vice
Versa?’ (2009) 11(1) Journal of International Women’s Studies 56-71.
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Il. MusLIM PERSONAL LAW IN INDIA AND REFORMS

Muslim Personal Law in India or Muhammadan law, as is commonly
called has been said to be “so intimately connected with religion that
[it] cannot readily be dissevered from it”.2 The sources of this shari’a
in general are the Qur’an believed to be the direct word of God by the
Muslim faith, the sunnah, ijma and qiyas,” only the former two
considered divine although there is dissent as to the divine nature of
sunnah.™® While it is important to understand a meaningful distinction
between shari’a and figh, for the purposes of this article it is
sufficient to know that shari’a is the knowledge that can only be
identified from the divine sources of Qur’an and sunnah, while figh is
its human understanding and application to create practical legal
rules. ‘The path of shari’ah is laid down by God and His Messenger;
the edifice of figh is erected by human endeavour’.’’ It has been
argued that despite classical theorists of Islam having emphasized the
infallible and unchangeable nature of the law of the Qur’an — the
primary source of Islamic law, it has changed with changing times
and society and has not become fossilized.* It shall be shown in
forthcoming discussion, how important this distinction is to reformers
today.

Reforms in these derived laws have not been easy. Among other
interpretative concepts in Islamic law, ijtihad plays a great role.
Literally meaning ‘striving or exertion’, ijtihad is defined as “the total
expenditure of effort ... in order to infer, with a degree of probability,

8Gobind Dayal v. Inayatullah (1885) 9 All 775,781.

Sasaf A, A. Fyzee, Outlines of Muhammadan Law (5" edn, OUP 2008) 12,13.

19 Mohammad Hashim Kamali, Shari’ah Law: An Introduction (OUP, 2008) 19.
Yibid 16.

12Syed Jaffer Hussain, ‘Legal Modernism in Islam: Polygamy and Repudiation’
(1965) 7(4) Journal of Indian Law Institute 384-398
<https://www.jstor.org/stable/43949855> accessed 27 December 2020; Shaheen

Sardar Ali, Modern Challenges to Islamic Law (Cambridge University Press, 2016)
21-40.
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the rules of Shari’ah from the detailed evidence in the sources”.*® In

other words, it is the right to interpret the divine sources of Islamic
law. However the Indian legal system gave recognition to the concept
of the ‘closing of the door of ijtihad’: a widely-believed consensus by
tenth-century religious scholars — which Muslims thereafter widely
adhered to — to put an end to ijtihad.** In the case of Aga Mahomed
Jaffer v Koolsom Beebee the Privy Council accepted this doctrine of
closing of doors, allegedly due to political reasons and held, “It would
be wrong for the Court on a point of this kind to put their own
construction on the Koran in opposition to the express ruling of
commentators of such antiquity and high authority”.® A
disinclination to facilitate legal reforms in Islamic law thus, received
a binding legal precedent.

With this, it set a legal trend which has been criticized for firstly,
being in line with the colonial objective of keeping their Muslim
subjects backwards while pleasing the conservatives who disapproved
ijtihad and secondly, for the continued reliance on commentaries of
‘high authority’, which are prone to inaccuracies because of
translation from Persian or Arabic to English.'® The latter additionally
can be observed to be giving primacy to commentaries exclusively of
male voices, considering that few of these commentaries could be
found to be written by women. Both these trends are evident in the
legal reforms in MPL. The first was present in the Parliament’s
reversal of the Shah Bano judgment — a move criticized by many as
Muslim appeasement'’ and both can be seen in the most recent
Shayara Bano where the minority judges declared it the task of the

Bibid 163
ibid (n10) 94.
15(1896-97) 24 1A 196.

16Anees Ahmed, ‘Reforming Muslim Personal Law’ (2001) 36(8) Economic and
Political Weekly 618-19 <https://www.jstor.org/stable/4410313 > accessed 27
December 2020.

Ysalman Khurshid, Triple Talaq: Examining Faith (OUP 2018) 14.
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Imam— the religious head — to interpret and decide the correct
teachings of Islam. This raises the concern that since most religious
heads are male, the judges assume that he would be objective in a
case where the respondent itself is a major religious body, comprising
such religious scholars, out of which only a handful are women.*® The
entanglement between the state and patriarchal religious organisations
forces Muslim women to look for alternative ways to secure their
rights. At the same time, the colonial state did interfere by deciding
which matters would be governed by MPL, which religious doctrines
would be treated as law even if it was regarded as not mandatory by
scholars. This displaced a system of “different interpretation and
nuanced instances of discretion that often accompanies shari’a
norms... [with] a rulebound legal system”.** MPL thus, became a
crystallization of traditions, mostly patriarchal in nature, that might
otherwise have evolved. This works to maintain the existing power
relations.

Asghar Ali Engineer, a noteworthy Indian scholar known for his work
on women’s rights in Islam was deeply critical of the Muslim jurists,
the ulema, for their mechanical application of the British-made
MPL.# These jurists religiously followed the notion of ‘the closing of
the gates of ijtihad’ which was popularised by the Western author
Joseph Schacht. He argued that following a period of ijtihad in its
formative years, there was a consensus which prohibited further
ijtihad, beginning an age where new legal doctrines could not be

8out of the 50 Executive members in the All India Muslim Personal Law Board
(AIMPLB) only 4 are women and out of 149 General members, only 26 are women
<http://www.aimplboard.in/index.php> accessed 21 October 2019.

19Micheal R. Anderson, ‘Islamic Law and the Colonial Encounter in British India’
(1996) 7 WLMUL 24.

20Gopika Solanki, Adjudication in Religious Family Laws: Cultural
Accommodation, Legal Pluralism and Gender Equality in India (Cambridge
University Press, 2011) 65.

21Asghar Ali Engineer, ‘Women’s Plight in Muslim Society’ (2006) Nov. 1-15
Secular Perspectives <http://www.csss-isla.com/wp-
content/uploads/2015/06/November-1-15-06.pdf> accessed 22 June 2019.
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derived independently from the Qur’an and sunnah, but only from the
already existing figh rules of a scholar’s school of legal thought.??
Modern scholars have attacked Schacht’s thesis as being mythical, by
demonstrating that it had never been so that ijtihad had completely
stopped. Those qualified to perform ijtihad and the process itself
always existed in varying capacities throughout history.?® Engineer
criticizes the Indian ulema for continuing to shy away from ijtihad
and continuing to apply the medieval formulations of classical Islamic
law. They issue fatwas without any consideration of its consequences.
The most apt illustration of this is the case of Imrana, a young married
Muslim woman who was raped at gunpoint by her father-in-law. This
was followed by a fatwa by a Deobandi scholar, which opined that
due to sexual relations with her father-in-law, her marriage was
invalidated.?* The Supreme Court noted several such fatwas, some
even forcing survivors to marry their rapist. However, though it was
restricted and discouraged, the court allowed fatwas to continue being
issued.”

The gadi—the Muslim predecessor to the colonial judge— operated
very differently from the current judges. No gadi was bound by the
opinion of another, unlike stare decisis in common law. Instead, they
would mutually recognize differences in interpretations to achieve
justice in varying factual situations. Unlike the gadi, who was trained
in the spirit of Islam and Islamic law, the British and later Indian
judges instead applied principles textually and mechanically based on

22Joseph Schacht, An Introduction to Islamic Law (OUP 1965) 69-75.

2Wael B. Hallaq, ‘Was the Gate of Ijtihad Closed?’ (1984) 16(1) International
Journal of Middle East Studies 3-41; Ahmed Fekry Ibrahim and McGill University,
‘Rethinking the Taqlid Hegemony: An Institutional, Longue-Durée Approach’
52016) 136(4) Journal of the American Oriental Society 801-16, 804.

*Barbara D. Metcalf, ‘Imarana: Rape, Islam, and Law in India’ (2006) 45(3)
Islamic Studies 389-412, 389-90.

2Sy/ishwa Lochan Madan v.Union of India & Ors. (2014) 7 sCC 707.
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digests and commentaries.® While judges themselves are not
competent to interpret religious sources, recently they have attempted
to mitigate the rigour of MPL against women. In a case dealing with a
challenge to Section 494 of the Indian Penal Code for allowing
polygamy for Muslim men, the Allahabad court relying on several
commentaries held:

“Polygamy under Islam was always an exception, and never a
generality. Then polygamy went and goes with the obligation of
equality, equity, justice to be discharged or dispensed amongst more
than one wife. The Koran speaks of conscience as an obligation on
the husband before taking two, or three or four wives. It speaks of
equality of love amongst wives, and equality which is within the sole
perception of the woman, not the male. It is a hard discipline of the
Islamic religion which requires perfection as any wife in a
polygamous marriage can as of right speak out in a case of inequal
treatment, and make matters difficult for a husband.”?’

The High Courts of Kerala,”® and recently Gujarat®® have also made
similar observations. In these examples, the court took note of
scholarly opinions that were more just towards women’s rights and
used them to inform their understanding. A brief hint of acceptance of
such a method can be observed in the judgement of Kurian, J. in the
Shayara Bano case, which recognizes the religious importance of
MPL but instead of protecting it as religious freedom, he tested talag-

26Asghar Ali Engineer, ‘The Need for Codification and Reform in Muslim Personal
Law in India’ (2000) Dossier 22 WLUML 57 <http://www.wluml.org/node/332>
accessed 27 December 2020.

2TChandra Pal and others v. Keshav Deo & Ors 1989 (1) AWC 527.
28 Amina v. Hassan Koya 1985 KLT 596.

2% Jafar Abbas Rasoolmohammad Merchant v. State of Gujarat (2015) SCC OnLine
Guj 5552.
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e-biddat as a practice against Qur’an and Islamic teachings itself.*
However despite such attempts, the underlying reality persists: Islam
and legal rule-making in Islam is exclusively hegemonized by men
and secular law continues to overlook this. Thus, MPL continues to
harbour practices like polygyny, nikah halal and until very recently,
talag-e-biddat, all of which are unjust towards women. Shayara Bano
has not dealt with many of these practices that are unjust towards
women.*!

I11. INTERSECTIONALITY AND FEMINISM

Exploring reform in MPL requires that it be understood that some of
the main agents of change, i.e., feminists and the State have more
often than not been in dissonance with the experiences of religious
women and religion as another social division that can contribute to
change. There have been great debates about the fundamental right to
religious practice and propagation, the judge’s role as theologian and
the fate of religious practice being tested on the touchstone of
‘constitutional morality’ as emphasized in the Sabrimala case.*?
While the State’s opinion of religion is a topic of much interest in
itself, this article focuses only on the former to show how feminism
often excludes religion.

In the introduction to Bell Hooks’ Ain’t I a Woman, her criticism of
mainstream feminism, that, it assumes that ‘All women are White and
all Blacks are men’,*® started a movement for the development of a

method of recognizing social divisions to understand analytical

ibid (n 1) para 25.
5ameena Begum v. Union of India & Ors (2018) SCC OnL.ine SC 610.

%2|ndian Young Lawyers Association v. The State of Kerala (2018) SCC OnLine SC
1690.

pel| Hooks, Ain’t I a Woman (South End Press 1981).
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differences between women.** First coined by Kimberle Crenshaw, it
set in motion a significant transformation of feminism which came to
be called intersectionality.®® Hooks’ criticism brings to light the
tendency for women to be constructed as a single homogenous group
by only considering their shared oppression and ignoring the specific
ones by overlooking the power relations between different groups of
women.*® Beginning with a focus on the specific struggles of Black
women in “the various ways in which race and gender interact to
shape the multiple dimensions of Black women’s experiences”, the
idea of intersectionality has now expanded much beyond and draws
attention to intersections of race, class, sexuality, caste, ability and
nation.*’

Intersectional feminism raises the question that if feminist theory
claims to capture the experiences and aspirations of all women, then
who is it that defines what ‘woman’ is? To Hooks, feminism is “a
movement to end sexism, sexist exploitation, and oppression”, and so
it must include the lived experiences and struggles of all those who
are struggling against sexism.® This becomes especially important
when certain groups such as Black women in Crenshaw’s case or
Muslim women are left out from feminism reflecting their
experiences. This implicitly means that the definition of ‘woman’ as
defined by mainstream feminists would not include Black or Muslim
women. This leads to what has been called gender essentialism, which

%4Nira Yuval-Davis, ‘Intersectionality and Feminist Politics’ (2006) 13(3) European
Journal of Women’s Studies 193-209, 193.

K imberle Crenshaw, ‘Demarginalizing the Intersection of Race and Sex: A Black
Feminist Critique of Antidiscrimination Doctrine, Feminist Theory and Antiracist
Politics’ (1989) 1 University of Chicago Legal Forum 139-167.

*Sara Salem, ‘Feminist critique and Islamic feminism: the question of
intersectionality’ (2013) 1(1) The Postcolonialist 1-8.

37Jakeet Singh, ‘Religious Agency and the Limits of Intersectionality’ (2015) 30(4)
Hyptia 657-674.

el Hooks, Feminism is for Everybody: Passionate Politics (South End Press,
2000) 1.
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has been a criticism by many against feminists such as Catherine
MacKinnon, for creating a universal idea of ‘woman’ but which
actually only includes middle-class, heterosexual, white women thus,
making the experiences of other women ancillary to the interests of
feminism and silence them.* This makes it difficult to speak about a
universal ‘woman.’

In the Indian context, another problem with mainstream feminism that
follows from this has been the emphasis put on choice. Chandra
Mohanty has argued that while western feminism is itself not a
monolith, there have been similarities in much scholarship that has
formed the idea of the third world woman from a western feminist
lens, which has tended to homogenize religious women as victims
who are unable to see the allegedly inherent patriarchy in their
religion, thus reproducing colonial notions.*® With choice being a
necessary element for autonomy and agency that western feminists
rely on, being religious becomes a blanket oppressive force which
takes away from women and their agency as they relinquish their
rights to become part of an oppressive community. This is
exacerbated by the False Consciousness thesis, which propounds that
Muslim women are brainwashed victims of men and patriarchal
institutions, Islam included, who act against their own objective
interest by following religion.** Such a view overlooks the possibility
that women can choose to be religious. It creates a convenient
distinction between which choices are emancipatory by assuming that
choices can be made outside of power relations and thus, the choice to

39Larissa Beherndt, ‘Aboriginal Women and the White Lies of the Feminist
Movement: Implications for Aboriginal Women in Rights Discourse’ (1993) 1(1)
Australian Feminist Law Journal 35; A Harris, ‘Categorical Discourse and
Dominance Theory’ (1989) Berkeley Women's Law Journal 181-182.

“ibid (n 36).

Sarah Bracke, ‘Author(iz)ing Agency: Feminist Scholars Making Sense of
Women’s Involvement in Religious ‘Fundamentalist” Movements’ (2003) 10 (3)
The European Journal of Women’s Studies 335-346.
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be religious —religion itself being seen as depriving of agency— is
not free, while other choices may be. An example of this is the
Western view that a woman wearing a burga would be thought of as
being regressive and a victim to Islam. It has been argued, however,
that for many Muslim women, wearing a burga (or not wearing it)
can be a political act of asserting her identity or agency.*’ So the same
way ‘objectivity’ is itself an example of the reification of white male
thought,* it may be said that feminism becomes a reification of the
white, heterosexual, secular female thought.

IV. IsLAMIC FEMINISM

If intersectionality in feminist jurisprudence is the aim, then how
exactly may Muslim women argue against patriarchy from within
their religion, especially if MPL is riddled with patriarchal practices
and androcentric laws? This article proposes Islamic feminism as a
solution to the conundrum at hand. With its many varying definitions
and shades, a brief understanding of Islamic feminism is required to
understand its application in India. It can be defined as a discourse or
“an analytical category to understand a multi-faced phenomenon
where Islam is used to argue for an expansion of women’s rights or a
term of identity.”** It is both a transnational discourse that started in
the late 1990s and a local movement in India, with the latter existing
independently before the former started.* The key idea of Islamic
feminism is the use of feminist hermeneutics to produce readings of

42Kelsy C Burke, “‘Women’s Agency in Gender-Traditional Religions: A Review of
Four Approaches’ (2012) 6(2) Sociology Compass 122-133; Ghazala Jamil, Muslim
Women Speak: Of Dreams and Shackles (SAGE Publications, 2018) 105-121.

43Gloria T. Hull and Barbara Smith, ‘Introduction’ in Gloria T. Hull, Patricia Bell

Scott and Barbara Smith (eds), But Some of Us are Brave xxv (The Feminist Press,
1982).

*Liv Tonnessen, Islamic Feminism’ (2014) 1 Sudan Working Paper CMI:SWP.
45., .
ibid (n 7).
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religious sources which are used to women and debunk the
relationship between patriarchy and Islam. For this it is immensely
important to understand the immutability of shari’a versus the
flexible figh. That State sanctioned Muslim family laws — either
enacted or customary — is fixed and non-negotiable is a belief that is
commonly held. Women’s demands for justice are silenced by
designating these laws as ‘God’s Law’ and God’s direct
commandments.*® Muslim jurists also carry the same assumption that
MPL is divine law which cannot be tampered with by humans.*’ This
presents an obstacle to reform and so, Islamic feminists stress on the
difference. They apply their own ijtihad and highlight the egalitarian
nature of Islam to argue that the patriarchal model is against Islamic
values.”® Two voices emerged out of Islam’s evolution: 1) an ethical
vision with spiritual equality of men and women and 2) a hierarchical
structure based on male-female relationship. The androcentric and
misogynist Arabic society in which Islamic doctrine subsequently
developed, emphasized and eventually sacralised the latter voice of
hierarchy.*®

Two ways in which Islamic feminism operates have been identified
by Mulki Al- Sharmani. The first, a feminist exegesis of the Qur’an,
which looks to the Qur’an as a source of liberation for Muslim
women and the second, is an engagement with figh which is
deconstructed to highlight the hierarchy of genders that has been part
of Islamic law.*® The working of both methods shall be illustrated

* Tamir Moustafa, ‘Islamic Law, Women’s Rights, and Popular Legal
Consciousness in Malaysia’ (2013) 38(1) Law & Social Inquiry 168-188, 168.
47, .

ibid (n 21).
“Bipid (n 3) 4.
P cila Ahmed, Women and Gender in Islam: Historical Roots to a Modern Debate
(Yale University Press, 1992) 66-83; Ziba Mir-Hosseini, ‘The Construction of
Gender in Islamic Legal Thought and Strategies for Reform’ (2003) 1 (1)
HAWWA: Journal of Women of the Middle East and the Islamic World 1-28, 4.

OMulki Al- Sharmani, ‘Islamic Feminism and Reforming Muslim Family Laws’
EUI Working Paper RSCAS 2011/29.
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presently to clarify how Islamic feminism helps Muslim women
exercise agency and bring positive changes to their legal rights,
especially in the context of family law.

A. Women in Classical Law

Ontologically, conservatives prove male authority by the theological
idea of a woman as unequal and supplementary to man and the
traditional Islamic view on female sexuality as well as readings of
Qur’anic verses granting men a ‘degree’ above women. The woman
was created for the man and from the man; ontologically making man
God’s primary creation and the woman secondary, who is additionally
also made responsible for what is known as Man’s Fall from the
Garden of Eden.”* Her prime function is hence, childbirth.

The traditional view on sexuality is equally problematic. Female
sexuality is viewed as active and dangerous, directly linking security
of social order to a woman’s sexuality and confuses sexual self-
determination of a woman with uncontrolled promiscuity and fitna
(chaos), with women being primary agents of fitna and destructive for
social order.>® It causes men to lose focus and capitulate to the sexual
advances of women.>® It is the epitome of fitna and synonymous with
Satan. This necessitates the suppression of female sexuality through
means including, inter alia, veiling. The control over women’s
sexuality is also central to much Qur’anic interpretation which forces
upon women a religious duty to protect their chastity for the honour

>IRiffat Hasan, ‘Equal Before Allah? Woman-man equality in the Islamic tradition’
g%%?) 7(2) Harvard Divinity Bulletin.

Al-Ghazali, Revival of Religious Learnings, Vol 1 (Fazl-Ul-Karim tr, Darul-Ishaat
1993).
%3Eatima Mernissi, Beyond the Veil: Male-Female Dynamics in Muslim Society
(Saqi Books 2011) 26.

Al-Ghazali, Revival of Religious Learnings, vol 3 (Fazl-Ul-Karim tr, Darul-Ishaat
1993).
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of men.>® This traditional view is problematic because firstly, it is
androcentric in its approach, as it seeks to systematically protect men
by suppressing female sexuality and maintaining the man as superior
over women. Secondly, this treats women not only as threats to
humanity, but also outside of it, leading to a dehumanization that
propagates the idea that men are the primary recipients of God’s
message. Any liberation of women is opposed since Muslim societies
socialize men in a manner which does not equip them to deal with
self-determined women, and so it is conflated with chaos.

B. Deconstructing Classical Law

This forms much of the basis for much of the imbalance in the legal
rights of women and men in MPL and figh in general. Islamic
feminist scholars criticize figh by arguing that rights in marriage and
gender roles are therefore constructed in a fashion that is hierarchical
and discriminatory against women through the law. They argue that in
relation to women's rights, figh rulings do not embody the ideals of
the shari’a, but rather the jurists’ shared legal and gender assumptions
which were a product of the social norms of their times, especially in
the formative period of Islam.

Mir Hosseini demonstrates this with the illustration of marriage. She
argues that even though jurists took great care to not equate marriage
with a sale, the conception of women’s rights in a marriage is built on
the logic of sale. The analogy itself has featured and affirmed
repeatedly in court judgments with differing opinions.>® The woman's
sexuality becomes a commodity, which is accessed exclusively by her
husband, even if she herself is not his commodity. There is an

55Saddiya Shaikh, ‘Exegetical Violence: Nishuz in Qur’anic Gender Ideology’
g%997) 17 Journal for Islamic Studies 48-73, 49.

Abdul Kadir v. Salima (1886) ILR 8 All 149; Anis Begam v. Muhammad Istafa
Wali Khan AIR 1933 All 634; Hijaban v. Ali Sher Khan MANU/UP/0287/1921;
Khatoon Begam v. Saghir Husain Khan AIR 1945 All 321; Ghiasuddin Babu Khan
v. Commissioner Of Income-Tax (1985) 153 ITR 707 AP.
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exchange of duties and rights: the man's right to ‘unhampered sexual
access’ and the woman's duty to provide it and the woman's right to
maintenance and the man's duty to provide it.>” The husband’s right
over sexual pleasure was to such a degree that he could also restrict
the wife’s movements to keep her available for himself. Failure to
obey the husband would result in forfeiting his support.®® But the
Qur’an condemned the subjugation of women, which is the opposite
of what was achieved by relying on the logic of a contract of sale.
Engineer states that the Muslim scholarly discourse for “women is
duty-based and for men is right-based”, which is the opposite of the
Qur’anic discourse.” Therefore, the marriage contract and its duties
were elevated to a religious, immutable status, remaining a contract
but something more as well. The extent of this is so deep that it can be
seen in the works of Asaf A.A. Fyzee, regarded as a modern reformist
scholar and cited frequently by courts.®

Classical jurists, by citing God as the authority, made the foundations
of women’s gender rights virtually fixed. This fixture reflected the
culture and social fabric of the society of that time. This was
underpinned by the exclusion of women from participating in the
knowledge production of both, religion and law, which marginalized
their voices.” Later scholars found support in two ideas:
complementarity and science. While men and women are equal, God
assigned different roles to them and so, there is no hierarchy. This
essentially means that women’s natures complement men’s and vice
versa, describing it as not only natural and harmonious, but also

*Ziba Mir-Hosseini, ‘The Construction of Gender in Islamic Legal Thought and
Strategies for Reform’ (2003) 1 (1) HAWWA: Journal of Women of the Middle
East and the Islamic World 1-28, 7.

58Kecia Ali, ‘Progressive Muslims and Islamic Jurisprudence: The Necessity for

Critical Engagement with Marriage and Divorce Law’ in Omid Safi (ed)
Progressive Muslims (One World, 2006) 170.

¥ibid (n 21).
60Fyzee (n9) 70.
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divine. Since the values attached to these gender roles may vary in
differing contexts, this has been criticized as an inherently unequal
relationship, which is rhetorically constructed so that a disruption
would fundamentally destroy Islam.®?

An illustration of such complementarity espoused by many
contemporary feminist scholars, is that classical Islamic law levies no
obligation on the wife to perform housework.®® Such an argument is
used to push forward a view of Islamic law as egalitarian and liberal.
It implicitly accepts the complementary nature of the obligations of
the husband and wife, immediately limiting the framework within
which such feminists can argue. Kecia Ali criticizes such arguments
for overlooking that the reason housework is not being made an
obligation is because her main legal role is to be sexually available to
the husband. ‘Sex in marriage was almost exclusively a female duty
and a male right’.** There were no enforceable rights for women.
Socio-economic circumstances also cannot be ignored, since all
women would not be in a position to avoid housework if there is no
help, which makes the family laws which are based on such ideas
largely unsustainable. Later ‘scientific’ justifications —alien to
classical figh— also began being used, arguing that it was women’s
nature to live under rule and leadership of husbands by emphasizing
female psychology — allegedly emotional and nurturing — and
biological functions of childbirth; and extending it to domestic
functions.®®

Women were consistently excluded from active participation in the
process of developing figh. Islamic history itself has the presence of

%2 Amina Wadud, Inside the Gender Jihad: Women'’s Reform in Islam (One World
2006) 27-28.

%3ibid (n 50) 12-13.

*%ibid (n 58) 173-179.

% Omaima Abou-Bakr, ‘The Interpretative Legacy of Qiwamah as an Exegetical

Construct’ in Ziba Mir-Hosseini et al. (eds), Men in Charge? Rethinking Authority
in Muslim Legal Tradition (One World, 2014) 98.
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many significant women like Khadijah and Aishah, yet classical
tafsir®® has created and defended male authority, primarily by
dictating that women are “weak, inferior, intellectually incapable, and
spiritually lacking”, and justify traditional gender roles by attributing
to it a divine mutuality and complementarity.®” Women were confined
to being objects, rather than the subjects of Islamic law. The ideals of
shari’a, which advocate for equality, justice and freedom were
ignored and even deterred in being implemented by the social norms
of the formative period of Islamic jurisprudence. These social horms
became legal norms on being used by jurists who assimilated these
into jurisprudence and commentaries, establishing ideas of ownership
and authority over women.® Yet, these tafsir, which were supposed
to be ancillary to the Qur’an, “became part of that past actuality now
attached to the contents of the Quran, with the consequence that [it]
came to be regarded as beyond question or doubt”,®® and it is these
interpretations which are applied when constructing the shari’a,
personal laws, private Islamic affairs and public policies.

C. De-Patriarchalising Islamic Law

Fazlur Rahman’s work is one of the first to present and argue for a
thematic study of the Qur’an over a passage-by-passage study to
achieve a holistic understanding of the Qur’an.”® A distinction must
be made between Qur’an’s moral injunctions and legal enactments
specifically aimed at its seventh century audience. Muslim tradition

S8 afsir (pl. tafasir) is the Arabic word which most commonly refers to
commentaries on the Qur’an based on exegesis.

%7 Amina Wadud, Qur’an and Woman: Rereading the Sacred Text from a Woman's
Perspective (OUP 1999) 7; Amina Wadud, Inside the Gender Jihad: Women’s
Reform in Islam (One World, 2006) 28.

%8ibid (n 57) 21-22

% 30hn Burton, The Collection of the Quran (Cambridge University Press, 1977)
271.

Ok azlur Rahman, Major Themes of The Qur’an, (Bibliotheca Islamica, 1994).
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has failed to do so and has instead looked at the Qur’an as a religious
source of laws, which creates contradictions within different verses of
the Qur’an and fails to understand its underlying unity. “Some of the
greatest restrictions on women, causing them much harm, have
resulted from interpreting Qur anic solutions for particular problems
as if they were universal principles”.”* Instead of being a lawbook,
Qur’an, as Rahman argues, “is the divine response, through the
Prophet’s mind, to the moral-social situation of the Prophet’s Arabia,
particularly to the problems of commercial Meccan society of the
day”.”® Verses then must be divided into three types: 1) verses with
universal aims, such as justice and equality, 2) temporary verses with
time specific application, such as distribution of war spoils and 3)
verses that need reinterpretations with change in time.”

Islamic feminists use creative theological arguments to prove the anti-
patriarchal nature of the Qur’an. Masculinizing God and supporting
male hierarchy is anti-Islamic, since it is akin to idolatry and violates
the principles of ‘God’s Unity’, which is central to Islam.”* The
androcentric notion of ‘Creation’ is also denied. Riffat Hasan notes
that the Qur’an nowhere makes a distinction between the creation of
man and woman, with the above assumptions seeping in through pre-
Islamic foreign influences. She relies on hermeneutics and linguistics,
to argue for the lack of gender-specificity in the Qur’anic verses.
Verse 4:1 describes women and men as being made of a single nafs
(soul) which is conceptionally neither male nor female, with no

" Amina Wadud, Qur’an and Woman: Rereading the Sacred Text from a Woman's
Perspective (OUP 1999) 99.

"2Eazlur Rahman, Islam and Modernity: Transformation of an Intellectual
Tradition (University of Chicago Press, 1984) 5.

3 Asma Lamrabet, ‘An Egalitarian Reading of the Concepts of Khilafah, Wilayah
and Qiwamah’ in Ziba Mir-Hosseini et al. (eds), Men in Charge? Rethinking
Authority in Muslim Legal Tradition (One World, 2014) 121-122.

"ibid (n 2) 108.
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linguistic basis to attribute the original nafs to the male Adam.”® The
Qur’an has used the word adam not only as a name but as a collective
noun, often interchangeably used with al-insan, meaning humanity.
Hawwa’ (Eve) is not directly named and instead mentioned as
Adam’s zawj (mate),”® which is a masculine noun, and so it does not
exclusively refer to women. Adam then, not necessarily male, makes
its zawj not necessarily female.”” Not only is this important to
establish gender-neutrality in this context, but also to provide an equal
moral capacity to women and men, so that it is not women who have
to be specifically regulated. This methodology illustrates the first
method of Islamic feminism in Al-Sharmani’s distinction.

Hasan finds in hadith literature the seeping in of ideas of inequality
into Islamic traditions, including the Sahih al-Bukhari and Sahih
Muslim, the two most authoritative Sunni Islamic sources after the
Qur’an. The validity of the content of a hadith is determined by its list
and chain of transmitters. Much of the views on the dangers of female
sexuality are also derived from hadith which attribute sayings to the
Prophet by transmitters that paint misogynist pictures and increase the
dehumanization by sayings likening women to animals. Fatema
Mernissi has posited that many of these are reflective of the
transmitters’ personal misogynist views and even mistakes in
listening, and on a historical analysis appear to have logical holes,
fitting too conveniently in the political circumstances of the
transmitter at times. They also contradicted clarifications given by the
Prophet’s wives, undoubtedly a stronger source for confirming the
practices of the Prophet, with many clarifications that they gave—more

75Amina Wadud, Inside the Gender Jihad: Women’s Reform in Islam (One World,
2006) 31-32; Asma Barlas, “Believing Women” in Islam: Unreading Patriarchal
Interpretations of the Qur’an (University of Texas Press, 2002) 19-20.

"®See Surah- al Bagarah 2:35; Surah al-4 raf 7: 19; Surah-Ta Ha 20: 117.

77Riffat Hassan, ‘Made from Adam’s Rib: The Woman’s Creation Question’,
(1985) 27 Al-Mushir Theological Journal of the Christian Study Centre 124-155,
126.
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egalitarian in nature— not being incorporated in the compilation of the
hadith, including al-Bukari’s hadith.”®

Similar methods are used for deriving new meanings out of the
Qur’an and deconstructing those meanings from the Qur’an as well as
other sources, which contribute to creating a hierarchy among
genders. This must not be confused with arguments of many
apologetic scholars who, while unearthing the rights of women in
Islam fail to notice the hierarchical background within which rights
are being searched for. Instead, a new approach to the Qur’an is
required which radically changes the concepts of marriage, divorce
and other matters pertaining to family laws.”® In Engineer’s view, the
ulema is contradictory in its support of Qur’anic ideals and its
immutability on one hand, and on the other, its application to
women’s rights.80 The Qur’anic verses on polygyny (4:3) demand
justice between wives as a necessary qualification, which makes
polygyny an exception and not the rule. Yet, the ulema completely
ignore this, instead making polygyny virtually a privilege for Muslim
men. Islamic feminists argue that Islam is opposed to polygyny. It
restricted already rampant polygyny and intended for it to gradually
end with the progress of society from the pre-Islamic ways of Arabia.
They intra-textually read Verse 3 and Verse 129 of the fourth surah of
the Qur’an:

a) If you can be just and fair among women, then you can marry
up to four wives. [Verse 4:4]

b) If you cannot be just and fair among women, then you may
marry only one.

"Bk atima Mernissi, Women and Islam: An Historical and Theological Enquiry
slg/lary Jo Lakeland tr., Basil Blackwell 1991) 49-84.

ibid (n 58) 181.
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c) You cannot be just and fair among women. [Verse 4:129]%
Therefore, you cannot marry multiple women. The Gujarat High
Court has taken cognizance of such arguments. It has also relied on
scholarly work which historically contextualizes polygyny and
commented, “the code upon which polygamy rests in Islam is strict
and difficult to keep...1t is for the maulvis and Muslim men to ensure
that they do not abuse the Quran to justify the heinously patriarchal

act of polygamy in self-interest” 2

While Qur’anic re-interpretation is beneficial, from a legal point of
view, a focus on jurisprudence is just as necessary. The second group
of scholars in Al-Sharmani’s distinction, such as Ali and Mir-
Hosseini deconstruct Islamic law to separate its divine elements from
its human ones and subject it to historical contextualization to
highlight the inequality at its very source i.e., within the knowledge-
development process, which is very much what modern family laws
rest on.® Ali argues that Islamic feminism must focus on
jurisprudence because even if scriptural re-interpretations are
achieved, the field of jurisprudence is entirely left to traditionalist
thinking otherwise.®* Some scholars focus solely on re-interpretation
while others on jurisprudence. In Al-Sharmani’s view, both groups
are of great importance and work in synthesis, where the first
unearthing an anti-patriarchal Islam which provides normative weight
to the legal reforms in Muslim family laws. Islamic feminism, much
like other academic projects, has its own politics and internal
disagreements, which need not be discussed here. What needs to be
understood is its multi-level methods of operation and the impact it
serves. Its most important function is that it brings women to the

8. Azizah Al-Hibri, ‘A Study of Islamic Herstory: Or How Did We Ever Get Into
This Mess?’ (1982) 5(2) Women’s Studies Intl Forum 207-219, 216.

82 jafar Abbas Rasoolmohammad Merchant v. State of Gujarat (2015) SCC OnLine
Guj 5552, para 42, 61-62.

ipid (n 50) 13.
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forefront of Islam, participating as moral and intellectual equals to
men in the construction of religion and religious laws.

V. ISLAMIC FEMINISM AS INTERSECTIONALITY

This article argues that feminist jurisprudence needs to look at
multiple axes of ‘woman’ and religion. This will be supported by two
reasons, both of which work interconnectedly: first, that the existing
personal laws already do not recognize women as being part of
constructing Islam; second, that following a path that seeks to end
gender injustice without addressing reforms in MPL implicitly falls
prey to the same assumption that Islam is inherently patriarchal, the
consequences of which would adversely impact the religious
autonomy of Muslim women.

A. MPL Hinders Religious Autonomy

In Farrah Ahmed’s view, religious autonomy means personal
autonomy of human life in the specific sphere of religion. She relies
on Rawls to create a link between self-respect and autonomy— which
he stated to be essential to one’s life®>— and argued that non-
recognition of any important part of a person’s identity injures the
person’s self-respect, in turn reducing autonomy. Charles Taylor has
suggested that non-recognition or misrecognition constitutes a form of
oppression. He writes:

The thesis is that our identity is partly shaped by recognition or its
absence often by the misrecognition of others, and so a person or
group of people can suffer real damage, real distortion, if the people
or society around them mirror back to them a confining or demeaning
or contemptible picture of themselves. Non-recognition or

8 0hn Rawls, A Theory of Justice (5th edn, Universal Law, 1972) 178, 440.
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misrecognition can inflict harm, can be a form of oppression,
imprisoning someone in a false, distorted, and reduced mode of
being.®

Building on this thesis, it can be contested that the current system of
MPL does not recognize any heterodoxy in its laws, to the extent that
it confines itself to crystallized patriarchal traditions and relies on old
commentaries which are considered ‘authoritative’, as mentioned
earlier. This brings with it the issue that even a person who interprets
a religious doctrine differently will be forced to govern herself by an
interpretation of that doctrine that she does not agree with. Thus,
MPL, being a collection of state-endorsed religious interpretations,
misrecognizes such people who do not share the same interpretation
of religious doctrine. Ahmed has argued that this interpretation of
religious doctrine might be of great importance to a person’s religious
life.!” This becomes even more important when different sects and
schools of jurisprudence of Islamic law in India are considered.

However, the focus of this article is women and their interpretations,
which only adds to this, since most of the current personal law is
based on older and patriarchal rules, if not inaccurate collections of
interpretations. If heterodoxy is not recognized, then the current law
will be followed, which creates gender hierarchies. These can have
drastic deviations from the interpretations of a woman which can be
exemplified in the following; Verse 4:34 of the Qur’an, which talks
about marital discord includes the Arabic word Wahjuriihnna the
most obvious meaning of which is to ‘separate beds from your wife’.
This has however been interpreted by revered Muslim scholars as
‘confining the wife to home’, ‘refusing to talk to her during sex’ and

Charles Taylor, ‘Multiculturalism and the Politics of Recognition” in C Taylor, A
Gutaman, and J Habermas, Multicultarism: Examining the Politics of Recognition
(Princeton University Press, 1994) 25.

8 ibid (n 6) 111.
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even ‘tying her up and forcing her to have sex.’®® Realistically,
polygyny, which is interpreted by Islamic feminists to be
unacceptable in Islam, has been a part of MPL. This shows that by not
recognizing the importance of individual interpretations, a wife could
very well be forced to be governed by the misogynistic interpretations
that become law, which is not only unjust on the face of it, it is also
forcing onto her a religious practice that she does not believe in.

This raises questions of her autonomy being affected. There are many
ways for religious women to exercise agency and reinterpret their
religion to empower themselves while navigating the complexities of
their lives.2® The same way that the law here is painting all Muslims
with the same brush, feminist jurisprudence, by ignoring the agency
of religious women is contributing to harming their religious
autonomy. This is evident in the Indian struggle against the gender
injustices of MPL. There has been a great demand for a Uniform Civil
Code, a proposal that is also enshrined in Article 44 of the Indian
Constitution. The secular nature of the demanded code became
increasingly Hindu, with secularism itself taking a character of
‘secularism in a Hindu way’® and the demands for gender justice
became coloured with the community and nationalist politics for a
united India. It could thus, interfere with the ability of Muslim
individuals to live by their religious norms and religious practices.®*
Proponents of the Uniform Civil Code would overlook these
difficulties for Muslim women who seek to be religious, which is
implicitly defining feminism in a ‘secular’ manner, presenting the

88Sa‘ddiya Shaikh, ‘Exegetical Violence: Niishuz in Qur’anic Gender Ideology’
g1997) 17 Journal for Islamic Studies 49-73, 65.
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same problems as mainstream Western feminism. Many major
women’s organisations seem to have withdrawn support for such a
code because of the increasing exploitation of their cause by Hindu
nationalists.®” Consequently, some scholars —both Muslim and
otherwise— have suggested codification of MPL as an alternative.*

At the same time, the limits of intersectionality must also be
recognized. It can be argued that the framework of intersectionality
limits itself to prevent oppression and not to protect a woman’s
religious identity. However, Jakeet Singh’s identification of the
relationship between intersectionality and religious women’s agency
can be used to argue against this view. Singh argues that “critiques of,
and resistance to, power and oppression are always grounded in a
particular ethical-political formation”, which makes it so that power
and oppression in a society cannot be seen in isolation since the
responses to these are created from within that ethical-political
formation.** This is evident in the rejection of feminism by many
Muslims, with a great number being women who view it as a Western
notion that is disregarding and unaccommodating of the cultural
values of their religion and community.” Feminism often appears to
many Muslim women as another hegemonizing force— the civilising
mission of sexual politics. Muslim women fear derision for their

92Zoya Hasan, ‘Secularism, Legal Reform and Gender Justice in India’ in Katja
Fillberg-Stolberg et al. (eds) Dissociation and Appropriation: Responses to
Globalization in Asia and Africa (Arabische Buch, 1999) 137-150, 138.
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Secular Perspectives http://www.csss-isla.com/wp-
content/uploads/2015/06/November-1-15-06.pdf accessed 22 June 2019 22 June
2019; Justin Jones, ‘Towards a Muslim Family Law Act? Debating Muslim
Women’s rights and the codification of personal laws in India’ (2020) 28(1)
Contemporary South Asia 1-14.
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recognition of hierarchies. ® This makes it important to include a
feminism that both validates their religion and experiences while at
the same time reforms laws for their welfare.

B. Muslim Identity

Amina Wadud stated that defining Islam provides power. Western
media defines Islam as whatever Muslims do, such as oppressing
women despite principles, ideals and values to the contrary.” It
caricatures Muslim men as ‘polygamous and abusive’, and Muslim
women as ‘veiled, shackled, and secluded’.® Western feminists,
believing Islam to be irretrievably patriarchal, create binaries between
believing Muslims and feminists, from which Muslim women must
choose one.*® Islamic Feminism is a principled method for women to
not have to be governed by male interpretations of Islam and to be
able to define Islam for themselves, who choose to define it as
unaccepting of patriarchy. This can develop a jurisprudence that
breaks this binary of Muslim/feminist by letting a woman be both at
the same time, with no fundamental contradictions.

Identity as Muslims is crucial in such a discussion. Laws do not exist
in a vacuum but rather in a political society. Even more than the
alleged divine nature of MPL, Indian Muslim jurists have resisted
reforms since it is viewed as an attack on their Muslim identity. But
what is more important is that Muslim women equally identify as
Muslims. Relying on an empirical study, Engineer has argued that

%Ghazala Jamil, Muslim Women Speak: Of Dreams and Shackles (SAGE
Publications, 2018) 118.

¥Tibid (n 62) 21.
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Discourse, 58.
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Muslim women do not favour changes in MPL even though they
detest the current laws.™®® A Malaysian author also writes, “For most
Muslim women, rejecting religion is not an option. We are believers,
and as believers we want to find liberation, truth, and justice from
within our own faith”.!®* However, this is a conscious choice to
believe —not a coercive one — which is emancipatory at the same
time, keeping the personal and religious autonomy of the Muslim
woman intact and not presenting them as ‘passive victims*.'% The
limits of intersectionality will then have to be pushed to reach the
understanding that religious identity can be of key importance to the
Muslim woman. Inclusion of religion into feminism would firstly,
assist in developing legal reforms in MPL that are not solely made out
of experiences of men and secondly, protect the religious autonomy
of women by not imposing any secular laws in opposition of religious
practices, such as a Uniform Civil Code which may not be neutral in
character. This has been the case in Tunisia, where, by the exercise of
ijtihad, the reformers made use of a reading which is the same as the
Islamic feminist endeavour illustrated above, to deny men the right to
polygyny.'® While its politics of shari’a and its reform can be
distinguished from India, the point remains that a woman-friendly re-
interpretation of Islam can be and has been employed to change the
Muslim family laws.

Instead of being opposed to secular feminism, Islamic feminism is an
independent site or middle space ‘between secular feminism and

100Asghar Ali Engineer, ‘Status of Muslim Women’ (1994) 29(6) Economic and
Political Weekly 297-300, 298.
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masculinist Islamism’.'®* An illustration is found in Wadud’s
interpretation of talag, which states that there need not be complete
removal of a woman’s power to repudiate marriage.'® The Qur’an
does not prohibit a woman’s right to divorce, which can assist in
justifying laws such as the Dissolution of Muslim Marriages
Act, 1939, which gives Muslim women the right to get a judicial
divorce. The Shah Bano judgment then is not in opposition to the
Islamic feminist reformatory strategy either. Looking at MPL through
an intersectional lens, Islamic feminism is identified as a beneficial
solution to the dilemmas of feminism versus Islam that Muslims get
trapped in.

Religion has always played a great role in the construction of legal
norms and change. Brown v. Board of Education would have likely
been circumvented by American citizens if Christian abolitionists
would have not relied on Biblical arguments to debunk the religious
prescription of slavery. Mackinnon herself has greatly influenced
feminist jurisprudence and brought about legal change by changing
the narrative through pushing boundaries of awareness of oppression
by the law. While it is true that a change in the narrative is required
for a legal change to be effective (or at times happen in the first
place), it can be argued that for religious reforms, this change in
narrative is insufficient if not accompanied by a change in the
scriptural interpretation, which provides scriptural support to the
change in narrative. *®
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VI. CONCLUSION

This article has argued that feminist jurisprudence, by overlooking the
importance of a religious identity of a Muslim woman is harming the
woman by 1) maintaining the view of her as a ‘passive victim’ of
Islam, thereby contributing to the idea that Islam is inherently
patriarchal and hence the woman is only a coerced subject of it and 2)
by reducing her religious autonomy by not recognizing her identity as
only a woman and not Muslim. Th experience of one person as
Muslim and woman are inseparable. The experiences of being both
create a site for the intersection of religion and gender, which
inevitably include the hierarchical rules of MPL that govern these
women. An analysis in intersectionality was then performed to argue
that Islamic feminism serves as a medium for Muslim women to resist
and reform the specific oppression faced by them. Women are just as
Muslims as men are. Women-inclusive tafsir shows drastic
differences in the Qur’an’s meanings. The conservative assumption
about regressive practices promoting gender hierarchies are not
argued to not be rooted in and are even contradicted by the Qur’an.
Islamic feminists recognize that while mere reinterpretation is not
enough, it is still a valuable tool.!>” Not only does it delegitimize
religious sanction to gender hierarchies, but it also provides Muslim
women and men methods to search for an equal, unoppressive society
within their religion, especially by deconstructing and reconstructing
figh. Thus, looking at the Qur’an as a trans-historic and trans-cultural
text and re-interpreting it constantly to find the best meaning is
necessary.

107Asma Barlas, “Believing Women” in Islam: Unreading Patriarchal
Interpretations of the Qur’an (University of Texas Press, 2002) 2.
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Abstract

The outbreak of the Covid-19 pandemic has
drastically changed the outlook of medical
services globally. One of the most significant
developments is the steady rise of
telemedicine practice, which involves delivery
of health care amenities using information
and communication technologies.
Telemedicine service is promising as it
ensures access to health care from the comfort
of the homes of patients who require medical
aid. It safeguards both health care
practitioners and patients from exposure to
life threatening viruses and promotes their
well-being. The technological tools that can
be used to deliver and/or avail telemedicine
services are widely subjected to regulation by
legislation or guidelines, specific to their
unique purpose and / or general framework
governing information technology. These laws
are intended to prevent commission of fraud
by miscreants using information technology

"Ramya Sankaran is an Associate Partner at Gagrats, Advocates and Solicitors,
Mumbai. The author can be reached at ramyasankaran102@gmail.com.

“Manoj Mohapatra is a Legal Associate at Gagrats, Advocates and Solicitors,
Mumbai. The author can be reached at mmohapatra001@gmail.com.
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tools, and impose obligations on the
technology service providers to ensure
prevention of such frauds. However, in India,
neither the specific legislations governing
telemedicine practice nor the general laws
governing use of information technology,
sufficiently address issues concerning misuse
of technological tools, especially telephone/
mobile phone and chat platforms such as
WhatsApp, Facebook Messenger, etc., for
perpetrating medical frauds. This paper
identifies the lacunae in the legal framework
governing telemedicine practice in India,
which is not sufficiently armed with measures
that can address the dangers posed by use of
telephones/ mobile phones and chat platforms
to provide medical services. Furthermore,
measures that can be implemented to
safeguard patients from the grip of fraudulent
practitioners offering telemedicine services
have been evaluated and suggested, in this
paper.

I.  INTRODUCTION
Telemedicine is a mode of medical practice wherein health care

services are delivered by health care professionals, using information
and communication technologies.® It features the use of technology

Y\World Health Organisation Report on the Second Global Survey on eHealth,
‘Telemedicine Opportunities and Developments in Member States” (World Health

Organisation, 2010), para 1.1
<www.who.int/goe/publications/goe_telemedicine_2010.pdf> accessed 27
December 2020.
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platforms specifically developed for this purpose. These include
telemedicine mobile applications and websites, as also, other widely
used modes of information transfer, such as telephone/ mobile phone,
internet, chat platforms (viz. WhatsApp, Facebook Messenger, etc.)
and data transmission systems (viz. Skype, email, fax, etc.).? A few
examples of technological platforms which facilitate telemedicine
consultations are Practo, mFine, DocsApp.

Telemedicine is a boon to the elderly, chronically ill and differently
abled patients who may find it difficult to venture out of their homes
to seek medical aid. It is a very useful tool for providing medical
services to individuals who live in geographies where their nearest
doctors are miles away. The wide range of telecommunication tools
employed in telemedicine services, ensure access of medical aid to
populations living in remote localities of the country where
communication channels may not be well established and to people
who do not own devices such as smart phones and computers that
could support use of specific digital applications. The widespread use
of telephone / mobile phone for audio calling and text messaging
(including through WhatsApp) can help reach out to the masses,
including those who are not aware of technology platforms that
enable the provision of telemedicine services.

It is to be acknowledged that the practice of telemedicine can be
subject to large scale misuse by fraudulent individuals who may,
during a telemedicine consultation, represent themselves as a health
care professional or even a patient. The risk of misuse of
telephone/mobile phone and other chat platforms such as WhatsApp,
Skype, etc., by fraudsters is greater than the risk of misuse of

’Board of Governors in Supersession of the Medical Council of India,
‘Telemedicine Practice Guidelines Enabling Registered Medical Practitioners to
Provide Healthcare Using Telemedicine’ (Ministry of Health and Family Welfare,
25 March 2020), para 1.4.1 <www.mohfw.gov.in/pdf/Telemedicine.pdf> accessed
27 December 2020.
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technology platforms, as the latter are subjected to increased
obligations under the law to protect the interest of patients by inter
alia preventing identity theft and medical fraud. For instance, the
Telemedicine Practice Guidelines Enabling Registered Medical
Practitioners to Provide Healthcare Using Telemedicine of India®
(“Guidelines”), requires technology platforms that work with a
network of medical practitioners, enabling patients to consult via their
platform, to conduct due diligence of these medical practitioners
before listing them on their mobile application / website.* The
Guidelines also contain plenary provisions which provide for
blacklisting of these technology platforms in the event of any
violation of the same.® However, telephone operators/ telecom service
providers and chat platforms are not subjected to such oversight under
the Guidelines. This disparity in regulation/oversight of the
technology platforms on one hand and the telephone service providers
and chat platforms on the other hand, has the potential to make the
users of chat platforms and telephone services, vulnerable to medical
frauds.

This paper aims to emphasize ‘medical frauds’ in the practice of
telemedicine from the perspective of possible identity theft by
individuals posing as Registered Medical Practitioners (as defined
below); and breach/ misuse of confidential / medical information of
patients due to such identity thefts. The paper further highlights the
practical issues of identification and ‘tracing’ of fraudulent
individuals in light of the inherent limitations of certain technological
tools such as telephones/mobile phones and chat platforms. The
authors also explore the enactment of a specific and more

3Board of Governors in Supersession of the Medical Council of India,
‘Telemedicine Practice Guidelines Enabling Registered Medical Practitioners to
Provide Healthcare Using Telemedicine’ (Ministry of Health and Family Welfare,
25 March 2020) <www.mohfw.gov.in/pdf/Telemedicine.pdf> accessed 27
December 2020.

*ibid para 5.2.

®ibid para5.7.
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comprehensive preventive legislation as a solution to identity theft
whilst availing telemedicine services.

II. BRIEF OVERVIEW OF THE TELEMEDICINE PRACTICE

GUIDELINES

Until recently, there was no legal framework governing the practice
of telemedicine in India. In fact, the Hon’ble Bombay High Court in
Deepa Sajeev Pawaskar & Anr. v. The State of Maharashtra,® had
questioned the legitimacy of the practice of telemedicine in India, at
least with respect to telephonic consultations. The Hon’ble High
Court in the said case, inter alia held that prescription of medicines to
patients, via telephone, without making sufficient inquiry regarding
their symptoms constituted culpable negligence, attracting criminal
liability under the Indian Penal Code, 1860 (“IPC”).

In March, 2020, in wake of the Covid-19 pandemic the Ministry of
Health and Family Welfare, Government of India’ (“MoHFW?)
notified the Guidelines, containing overarching principles and
practical framework, to enable Registered Medical Practitioners to
provide healthcare services through information and communication
technologies. India followed the practice of introducing the said
Guidelines as a non-legislative measure, similar to the practice
adopted in Singapore® and Australia.’

®Scc OnLine Bom 1841.

7Ministry of Health and Family Welfare Government of India (2020)
<www.mohfw.gov.in/> accessed 27 December 2020.

8Ministry of Health Singapore, ‘National Telemedicine Guidelines’ (2015)
<www.moh.gov.sg/docs/librariesprovider5/resources-statistics/guidelines/moh-cir-
06_2015 30jan15_telemedicine-guidelines-rev.pdf> accessed 27 December 2020;
The Ministry of Health of Singapore (“MoHS”).
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However, to provide statutory validity to the Guidelines, the Board of
Governors in the Super Session of Medical Council of India adopted
the Guidelines vide the Indian Medical Council (Professional
Conduct, Etiquette and Ethics) (Amendment) Regulations, 2020
(“Amendment Regulation”), which amended the Indian Medical
Council (Professional Conduct, Etiquette and Ethics) Regulations,
2002 (“Regulation”). By virtue of the Amendment Regulation,
Registered Medical Practitioners under the IMC Act, have been
authorised to provide telemedicine consultations in accordance with
the Guidelines,** which have now been made part of the Regulation
by its incorporation in Appendix 5 thereof. It is pertinent to note that
the Regulation was issued under Section 20A read with Section 33(m)
of the Indian Medical Council Act, 1956 (“IMC Act”) which
authorizes the Indian Medical Council to make regulations
prescribing standards of professional conduct, etiquette and ethics for
medical practitioners. Therefore, the incorporation of the Guidelines
as Appendix 5 of the Regulation, makes any violation of the terms of
the Guidelines on part of a physician, a professional misconduct,
attracting disciplinary action in terms of Chapter 7 of the said
Regulation.

As per the Guidelines, ‘Telemedicine’ involves delivery of health care
services by Registered Medical Practitioners using information and
communication technologies. These include:

Medical Board of Australia, ‘Guidelines for Technology Based Consultations by
Patients” (16 January 2012) <www.medicalboard.gov.au/Codes-Guidelines-
Policies/Technology-based-consultation-guidelines.aspx> accessed 27 December
2020.

1OMedical Council of India, ‘Board of Governors in Super Session of Medical
Council of India Notification’ (Medical Council of India, 25 March, 2020)
<www.mciindia.org/CMS/wp-
content/uploads/2019/10/Public_Notice_for TMG_Website Notice-merged.pdf>
accessed 26 June 2020.

Yipid para3.8.
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(x) communication leveraging information technology platforms (viz.
Voice, Audio, Text & Digital Data exchange);** and

(y) telemedicine tools such as (i) telephone, (ii) video, (iii) devices
connected over LAN, WAN or internet, (iv) chat platforms (viz.
WhatsApp, Facebook Messenger etc.), (v) mobile app, (vi) internet
based digital platforms for telemedicine or (v) data transmission
systems (viz. Skype/ email/ fax etc.)™®

The Guidelines define a Registered Medical Practitioner (“RMP”) as
a person enrolled in the State Medical Register or the Indian Medical
Register maintained in accordance with the IMC Act.** Furthermore,
Sub- Regulation 1.1 of Regulation 1(B) of the Regulation which deals
with character of a physician, describes a physician as, a doctor
having a qualification of MBBS or an MBBS with a post graduate
degree/ diploma or an equivalent qualification in any medical
discipline.”™ The Regulation also provides that no person other than a
doctor who has the requisite qualifications as prescribed by the
Medical Council of India (“MCI”), and who has registered
himself/herself with the Indian Medical Council / State Medical
Council, shall practice medicine.® Therefore, unless the
aforementioned criteria are met, no person can practice telemedicine
in India.

12B0ard of Governors (n 2) para 1.2.

Bipid paral.4.1.

Yipid para 1.3. See also Code of Criminal Procedure, 1973, s 53 EXx. (b) - which
defines a “registered medical practitioner” as “a medical practitioner who possesses
any medical qualification as defined in clause (h) of section 2 of the Indian Medical
Council Act, 1956 (102 of 1956) and whose name has been entered in a State
Medical Register.”

13| ndian Medical Council (Professional Conduct, Etiquette and Ethics) Regulations,
2002.

ipig para 1 (B) (1.1.3). See also Indian Medical Council Act, 1956, s 23.
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The Guidelines cover telemedicine consultations as between (a) a
patient and an RMP,’ (b) a patient and an RMP through a caregiver,*
(c) a health worker and an RMP*® and (d) an RMP and another RMP/
specialist.?’ For the purpose of this paper, the authors will however,
restrict their analysis to consultations as between an RMP and a
patient.

Under the Guidelines, an RMP is entitled to provide telemedicine
consultations to patients from across any part/ region of India.* The
Guidelines mandates RMPs providing telemedicine services to uphold
the same professional and ethical norms and standards as are
generally applicable to in-person treatments, but within the inherent
limitations of the practice of telemedicine.?? In addition to prescribing
medicines to patients, an RMP is also permitted under the Guidelines
to provide health education and counselling to its patients.?® Imparting
health education would include information pertaining to diet,
physical activities, hygiene practices, etc.?* Counselling would be a
more specific advice given to patients depending upon their
underlying condition such as food restrictions, home physiotherapy
etc.?” The ambit of telemedicine services as under the Guidelines is
hence broad in nature.

YBoard of Governors (n2) para4.1.

Bipid para 4.2; A caregiver, for the purpose of the Guidelines, could either be a
family member of the patient or any member who the patient authorizes to represent
him/her.

Yipid para 4.3; A “health worker”, for the purpose of the Guidelines “could be a
Nurse, Allied Health Professional, Mid-Level Health Practitioner, ANM or any
other health worker designated by an appropriate authority”.

2B0ard of Governors (n 2) para 4.4.
Linid para 1.3.1.

2Zibid para 1.3.2.

2Sibid para 3.7.

**ibid para 3.7.2.

2Sibid para 3.7.3.
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The Guidelines necessitate obtaining a patient’s consent by the RMP,
in case of any telemedicine consultation.”® A patient’s consent can
either be implied or explicit.?” In case the patient contacts an RMP
and wishes to obtain consultation, then in such a scenario the patient’s
consent is implied.”® However, if it is an RMP who wishes to initiate
a consultation, then an explicit consent from the patient has to be
obtained.” An RMP should aim to obtain sufficient medical
information pertaining to the patient before making a professional
judgment.*® Upon taking a holistic view of the situation, an RMP
should be reasonably comfortable as to whether a telemedicine
consultation would be in the interest of the patient.?" If physically
examining a patient is necessary to obtain critical information for the
purposes of consultation, then an RMP should not proceed with the
consultation unless the patient is physically examined.* Furthermore,
in cases of emergency, the Guidelines provide that all patients must
be advised to obtain immediate in-person consultation with the
RMP.® However, if the RMP is of the opinion that a patient’s
condition can be appropriately managed through a telemedicine
consultation, an RMP can proceed to, as discussed above, prescribe
medicines, provide health education and/or counselling.>* Here, it is

2ipid para 3.4.
*Tibid para 3.4.
28ibid para 3.4.1.
2%ibid para 3.4.2.
Oipid para 3.5.
%Libid para 3.1.1.
ipid para 3.5.1.
Sibid para 4.5.
*ibid para4.1.1.2.
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extremely pertinent to note that an RMP cannot prescribe to a patient
any medicine that is listed in Annexure 1 of the Guidelines.*®

Furthermore, under the Guidelines, it is incumbent on an RMP to
inter alia maintain from time to time (a) a record of the telemedicine
interaction with a patient which may include phone logs, text
messages etc., (b) patient records, reports, (c) a record of prescriptions
that the RMP may have provided to the patient.®® The Guidelines
require every RMP to display his/her registration number as
designated by the State Medical Council or the Indian Medical
Council on prescriptions, electronic communication etc. given to the
patients.®” Additionally, the Guidelines also impose an obligation on
an RMP to protect patients’ privacy and confidentiality.®® An RMP
bears the responsibility of being cognizant of the data protection and
privacy laws and should fully abide by such laws in order to protect
the confidentiality of his/her patient similar to the way in which they
would protect patient information in in-person care.®® However,
RMPs shall not be responsible for breach of confidentiality of the
patient if there is reasonable evidence to show that such a breach was
a result of either a technology breach or a breach by a person other
than the RMP.*

As stated above, the Guidelines permit an RMP to provide
telemedicine consultations inter alia using tools such as telephones,
chat platforms, technological platforms, such as mobile applications
and websites, etc.** Thus, various modes of communication devices

Sibid para 3.7.4; Para 3.7.4 also includes “Medicines listed in Schedule X of Drug
and Cosmetic Act and Rules or any Narcotic and Psychotropic substance listed in
the Narcotic Drugs and Psychotropic Substances, Act, 1985”.

*Cibid para 3.7.2.
ibid para 3.2.5.
Bipid para 3.7.1.1.
Sibid para 3.7.1.2.
“Oibid para 3.7.1.3.
“ibid para1.4.1.
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could be employed in rendering telemedicine consultations. However,
these technological tools have certain limitations which have been
identified to an extent under the Guidelines. Firstly, in the cases of
communication done through ‘audio’ mode, such as by the use of
telephones / mobile phones, the Guidelines inter alia provide that the
said mode could be used by imposters who may represent themselves
as the real patients.*? In this regard, it is pertinent to note that in
addition to the risk of imposters representing themselves as the real
patients, there is also an additional risk of imposters exhibiting
themselves as an RMP over the telephone which has not been
identified in the Guidelines. Secondly, in the case of ‘text-based’
communication, such as the use of WhatsApp, SMS etc., the
Guidelines inter alia provide that there cannot be any surety of the
identity of a doctor or a patient.*® Thirdly, in the case of ‘video’ based
communication done through the use of video facilities, for instance
on chat platforms, the Guidelines inter alia stipulates that a patient’s
privacy can be compromised.** Hence, in light of these limitations,
one must not ignore the possibility of large scale misuse by fraudulent
individuals who may choose to represent themselves as RMPs, and
exploit the discrepancies/ limitations inherent in the use of these
technologies.

In this regard, it is pertinent to note that the Guidelines impose an
obligation on the RMP to put in place a mechanism, whereby the
RMP’s credentials and contact details could be verified by a patient
availing telemedicine consultation. Furthermore, in relation to
telemedicine services provided via technological platforms (which are
specially designed to provide telemedicine services) such as Mobile
Apps, websites that work across a network of registered RMPs, the
Guidelines additionally impose an obligation on the technology

*2Board of Governors (n 2) para 2.
43, .

Ibid.
“Ibid.
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platforms to ensure that consumers are consulting with duly registered
RMPs.*® This is done by imposing obligations on technology
platforms to conduct due diligence (i.e. comprehensive measures of
verification) before listing any RMP on their platforms.*
Furthermore, for consumers’ ease of reference, platforms are
mandated to provide details such as name, qualification, registration
number and contact details of all the RMPs listed on their respective
platforms.*’ In case any non-compliance with respect to the same is
noted, technology platforms are bound to report to the Board of
Governors in supersession of the MCI, who may then choose to take
appropriate action.*® Importantly, the Guidelines also mandate the
technology platforms to have adequate mechanisms in place to
address grievances or queries of consumers.”® The rigidity of the
Guidelines in regulating the technology platforms can further be
substantiated on the basis that, any violation by the technology
platform may lead to the said platform being blacklisted, and in such
an event, no RMP would be permitted to use the said platform to
provide telemedicine services.*®

However, in relation to other modes of telecommunication, such as
telephone, WhatsApp, skype, etc. the obligation to establish a
mechanism through which a patient can verify an RMP’s credentials
is solely imposed on such RMP.*

®ibid para 2.5.1.
Bibid para 2.5.2.
ibid para 2.5.2.

“Bibid para 2.5.3 - For present list of Board of Governors in supersession of the MCI
See, ‘Board of Governors’, Medical Council of India (2020)
<https://www.mciindia.org/CMS/about-mci/office-bearers> accessed 27 December
2020. Link not active.

*Board of Governors (n 2) para 2.5.6.
*ibid para5.7.
*Libid para 3.2.2.
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I1l.  ANALYSIS OF THE INFORMATION TECHNOLOGY

LAWS APPLICABLE TO TELEMEDICINE PRACTICE

Apart from the IMC Act and the Regulation, the information
technology laws in India also play a pivotal role in the practice of
telemedicine since telemedicine consultations are provided by RMPs
using different forms of information technologies mentioned above.
In this regard, the Guidelines do expressly stipulate that the
information technology aspect is primarily governed by the
Information Technology Act, 2000 (“IT Act”) and the Information
Technology (Reasonable Security Practices and Procedures and
Sensitive Personal Data or Information) Rules, 2011. However, in
addition to the IT Act and the Information Technology (Reasonable
Security Practices and Procedures and Sensitive Personal Data or
Information) Rules, 2011, the authors are of the opinion that the
Information Technology (Intermediaries Guidelines) Rules, 2011
(“IT 1G Rules)” would play an equally important role in the
regulation of the information technology aspect in India. It is essential
to note that the Draft Information Technology [Intermediaries
Guidelines (Amendment) Rules] 2018 (“Draft Rules”) were
published by the Ministry of Electronics and Information Technology
on 24"™ December, 2018, but are yet to come into force. However,
assuming that the Draft Rules come into force in the present manner,
reference would be made to the Draft Rules, in this paper, as and
when relevant for the purposes of this article.

In this section, the authors have examined certain relevant provisions
of the information technology that are applicable to the practice of
telemedicine. The analysis in this section is restricted to only those
sections that are crucial to the discussion in this paper.

In order to understand the applicability of information technology
laws to the practice of telemedicine, emphasis needs to be laid on
some of the salient provisions of the IT Act. The expressions
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‘addressee’®?, ‘originator’> and ‘intermediary’>* as defined in the IT
Act would bring clarity in understanding the context in which
communication would take place between an RMP and a patient. In
the practice of telemedicine, an ‘originator’ or an ‘addressee’ could
either be an RMP who disseminates information to people about
him/her offering telemedicine services or a prospective patient who
contacts an RMP to obtain telemedicine consultation. For example, if
a prospective patient sends a text message to an RMP to obtain
telemedicine consultation, then in that scenario, the person sending
the text message would be the ‘originator’ and the RMP receiving the
text message would be the ‘addressee’.

However, it is pertinent to note that the said transfer of information
between the RMP and a prospective patient is facilitated by a medium
i.e., an intermediary. The expression ‘intermediary’ is defined in the
IT Act, and means any person who receives, stores or transmits any
electronic record® on behalf of another person. It is essential to state

52 An addressee “means a person who is intended by the originator to receive the
electronic record but does not include any intermediary”; The Information
Technology Act 2000, s 2(1)(d).

>An originator “means a person who sends, generates, stores or transmits any
electronic message or causes any electronic message to be sent, generated, stored
or transmitted to any other person but does not include an intermediary”; The
Information Technology Act 2000, s 2(1)(za).

54Intermediary, with respect to any particular electronic records, means any person
who on behalf of another person receives, stores or transmits that record or
provides any service with respect to that record and includes telecom service
providers, network service providers, internet service providers, web-hosting
service providers, search engines, online payment sites, online-auction sites, online-
market places and cyber cafes. The Information Technology Act 2000, s 2(1)(w).

% Electronic record” means “data, record or data generated, image or sound
stored, received or sent in an electronic form or micro film or computer generated
micro fiche”; The Information Technology Act 2000, s Section 2(1)(t); and “data”
means “a representation of information, knowledge, facts, concepts or instructions
which are being prepared or have been prepared in a formalised manner, and is
intended to be processed, is being processed or has been processed in a computer
system or computer network, and may be in any form (including computer printouts
magnetic or optical storage media, punched cards, punched tapes) or stored
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that the definition of an ‘intermediary’ as under the IT Act is inclusive
in nature and includes telecom service providers, web-hosting service
providers etc. Some examples of telecom service providers would
include Airtel, Vodafone etc. and web-hosting service providers
would include GoDaddy, Hostinger etc. In light of the said definition,
it can be safely assumed that the majority of tools of telemedicine as
prescribed under the Guidelines, such as telephones, mobile phones,
chat platforms such as WhatsApp,*® Facebook Messenger, technology
platforms such as Mobile apps and websites, would fall within the
purview of an ‘intermediary’ as under the IT Act. The said
assumption can be derived from the fact that all of the afore stated
tools would act as the medium to receive, store or transmit any form
of communication between the RMP and a patient.

The use of a wide range of intermediaries’/ technological tools for the
practice of telemedicine also raises a fear of its misuse by imposters
exhibiting themselves as an RMP. The importance of intermediaries
in facilitating the practice of telemedicine in India and a possible
scope of their misuse warrants a question: ‘How are intermediaries
governed under the information technology laws of India?’ The IT IG
Rules lay down the mandatory procedures which all intermediaries
would have to abide to. These mandatory procedures include
observing due diligence when intermediaries publish their privacy
policies, user agreements etc. on their platform.>” Such privacy
policies, user agreements etc. as published by intermediaries shall
inform users of their platform to not host, display, publish, upload,

internally in the memory of the computer”; The Information Technology Act 2000,
s 2(1)(0).

®The Ministry of Electronics and Information Technology in a response to a Lok
Sabha question responded by stating that “WhatsApp is intermediary within the
definition of the Information Technology (IT) Act, 2000”; Lok Sabha, ‘Unstarred
question no. 1415° (Lok Sabha, 27 November 2019)
<http://loksabhaph.nic.in/Questions/QResult15.aspx?qref=7809&Isno=17>
accessed 27 December 2020.

®"The Information Technology (Intermediaries Guidelines) Rules 2011, Rule 3.
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modify, transmit, update or share any information which inter alia
impersonates any person or violates any law for the time being in
force.®® Thus, in light of the same, telecom service providers, chat
platforms and technology platforms, also being intermediaries in the
practice of telemedicine, would be mandated to fulfill the above due
diligence procedures.

It is questionable as to whether the above due diligence procedures of
merely informing the users to not engage in certain practices would
restrain imposters from carrying out fraudulent activities by acting in
the guise of an RMP. In the opinion of the authors, such procedures
may not cause restraint amongst imposters, however, they may in fact
safeguard an intermediary from incurring any liability for the act of
an imposter as under Section 79 of the IT Act. Section 79 of the IT
Act exempts intermediaries from incurring liability in certain
circumstances. For instance, intermediaries are not liable for hosting /
making available information, data or communication links of third
parties if either (a) the function of the intermediary was solely to
facilitate access to a communication system or (b) the intermediary
had no role in initiating the communication, selecting the receiver of
the communication and selecting or modifying the information which
was contained in the said communication or (c) the intermediary has
observed the procedure of due diligence as under the IT Act and the
IT IG Rules. Therefore, in the practice of telemedicine, for instance
where the chat platform ‘Facebook’ is the intermediary, Facebook
may evade liability for the act of an imposter who had accessed and
misused its platform by establishing either that (a) it had merely
facilitated access to its communication system or (b) it had no role in
initiating the communication between the imposter and a patient,
selecting the patient and selecting or modifying the information that
the imposter and / or the patient had communicated with each other or

%8The Information Technology (Intermediaries Guidelines) Rules 2011, Rule 3 (2).
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(c) it had observed the procedure of due diligence (as discussed
above) as under the IT Act and the IT IG Rules.

IVV. DISPARITY IN THE REGULATORY FRAMEWORK

On a fair reading of the Guidelines, it is apparent that the chief
purpose of the Guidelines is to safeguard the health and lives of the
patients and also to prevent offenders from making use of information
technology to defraud patients. Ancillary to this purpose is the
protection of the privacy and confidentiality of the users availing
telemedicine services.

As discussed earlier, due diligence of RMPs is required to be carried
out by the technological platforms, in terms of the provisions of the
Guidelines, prior to their listing therein, in order to ensure that the
said RMPs are duly registered with the concerned medical councils
and also comply with the relevant laws. These technology platforms
are also mandated to provide the names, qualifications, registration
numbers and contact details of all the RMPs listed on their portal.
These measures are intended to protect the users of telemedicine
services from medical frauds ranging from identity theft (impostors
claiming to be RMPs) to dissemination of incorrect credentials by
RMPs to provide services which they are qualified to render.

It is relevant to note that although many RMPs may choose to register
themselves with technology platforms in order to provide
telemedicine services, a significant proportion of healthcare
professionals may opt for providing such services individually, on
their own account, by using tools such as telephones, chat platforms
such as WhatsApp, Facebook Messenger etc. WhatsApp for instance
is considered to be a quick, cost-effective and user-friendly tool in the
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clinical health sector.®® However, unlike technology platforms, such
tools are not subject to any scrutiny under the Guidelines. In defense
of the Guidelines, telephones and chat platforms are designed for a
broad array of services and not specifically for telemedicine practice
and hence, cannot in any case either be subject to regulation under the
Guidelines or fall under the regulatory purview of MoHFW/ MCI.
Also, it may not be practically feasible for certain service providers
that do not specifically create portals for telemedicine services to
render the kind of security that the applications such as technology
platforms can provide. Nevertheless, this leads to users who avail
telemedicine amenities through telephone and other chat applications,
not being guaranteed the same degree of protection by the Guidelines.
Telephone operators/ telecom service providers and chat platforms are
not required to particularly scrutinize the identity of the persons
providing telemedicine facilities using their platform. This gap in the
legal framework leaves open to the fraudsters an opportunity to not
only commit medical frauds, but also get hold of and misuse private
and confidential data of the patients that use these tools of
telemedicine.

Furthermore, as discussed above, the Guidelines solely leave it to the
RMPs to ensure that there is a mechanism for a patient to verify their
credentials and contact details when tools such as telephones, mobile
phones, chat platforms, etc. are used to render telemedicine services.
In this regard, the Frequently Asked Questions on Telemedicine
Practice Guidelines® issued by the Board of Governors in

¥y Opperman and M Janse van Vuuren, ‘WhatsApp in a Clinical Setting: The
Good, the Bad and the Law’ (2018) 11(2) South African Journal of Bioethics and
Law 102.

%9B0ard of Governors in Supersession of the Medical Council of India, ‘Frequently
Asked Questions [FAQs]on Telemedicine Practice Guidelines’, Medical Council of
India
<https://mciindia.org/MCIRest/open/getDocument?path=/Documents/Public/Portal/
LatestNews/Final_FAQ-TELEMEDICINE%20%206-4-2020..pdf> accessed 26
June 2020.
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supersession of the MCI provide that RMPs should mention/ display
their Indian Medical Councilor State Medical Council registration
number for teleconsultations. It further provides that the patients may,
if they desire, cross verify the registration details of the RMPs on the
websites of relevant medical councils. However, it is pertinent to note
that the websites of the medical councils contain only the names of
the RMPs and their registration details, such as registration number,
qualification, registration date and validity.®* Since the aforesaid
websites do not provide a mechanism to a patient to verify the contact
details of an RMP, the patient would be unable to ascertain if they are
indeed in contact with the RMP as listed / displayed therein.

Thus, there is clearly a disparity in regulation of provision of
telemedicine services when, on one hand, specific technological
platforms are wused and on the other hand, common
telecommunication channels such as telephone/ mobile phones and
other chat platforms are used.

V. RISKOF IDENTITY THEFT AND BREACH OF DATA

PrRIvVACY

The aforesaid loophole in the regulation of telemedicine practice in
India can lead to issues of identity theft of RMPs and breach of data
privacy of the patients who avail such services.

The term identity theft connotes a crime wherein a person’s personal
data is wrongfully obtained by another and is used by the latter for

61Maharash‘tra Medical Council, Mumbai, ‘RMP Information’ (2020)
<https://www.maharashtramedicalcouncil.in/ffrmRmpList.aspx> accessed 27
December 2020.
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fraudulent or deceptive purpose, typically for economic gain.®® In
India, there is no legislation that specifically defines the term identity
theft. Section 66C of the IT Act®® lays down the punishment for
identity theft and stipulates that fraudulent and dishonest use of
electronic signature, password or any other unique identification
feature of any other person, would be punishable with imprisonment
extending up to a period of three years and fine up to Rupees 1 lakh.
Section 66D of the IT Act provides punishment for cheating by
personation by using any communication device or computer
resource.® Though the aforesaid provisions of the IT Act penalize the
offense of identity theft, they are preventive provisions which can
safeguard the interest of patients.

Use of telephone/mobile phones and chat applications, being
intermediaries, pose a real danger of identity theft. The details of the
RMP which are available on the websites of the relevant medical
council can be conveniently misused by an imposter. This could
jeopardize the health and lives of persons seeking medical aid using
telecommunication devices and platforms other than specialized
telemedicine apps. Furthermore, apart from the aforesaid, any
information provided by the users of these telecommunication devices
/ platforms to such imposters could also be appropriated for
fraudulent and dishonest use.

%2The United States Department of Justice, ‘Identity Theft’ (16 November 2020)
<https://www.justice.gov/criminal-fraud/identity-theft/identity-theft-and-identity-
fraud> accessed 27 December 2020.

%35 66C- “Punishment for identity theft. — Whoever, fraudulently or dishonestly
make use of the electronic signature, password or any other unique identification
feature of any other person, shall be punished with imprisonment of either
description for a term which may extend to three years and shall also be liable to
fine which may extend to rupees one lakh”.

45 66D- “Punishment for cheating by personation by using computer resource. —
Whoever, by means of any communication device or computer resource cheats by
personation, shall be punished with imprisonment of either description for a term
which may extend to three years and shall also be liable to fine which may extend to
one lakh rupees”.
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VI. ‘TRACING’ OF IMPOSTORS AND ITS LIMITATIONS

The IT IG Rules impose certain obligations on the intermediaries,
wherein intermediaries are, when required by a lawful order, obliged
to provide information or any assistance to authorized Government
agencies for investigative, protective and cyber security activity.®
The Draft Rules, assuming that they will come into force in the
present manner, aim to further expand this obligation of the
intermediaries by requiring them to enable tracing of originators of
information on their platform.%® Therefore, under the Draft Rules, if
required by lawfully authorized Government agencies, intermediaries
will be bound to trace the originators who have used their platform to
transmit disputed information. In the sphere of telemedicine services,
a telecom service provider (in case mobile phone has been used by an
imposter to communicate with a customer over a mobile call), chat
platforms (in case such platform has been used by an imposter to
communicate with a customer) or technology platforms may be
required by any lawfully authorized Government agency to trace the
originator of any disputed information.

65(7) When required by lawful order, the intermediary shall provide information or
any such assistance to Government Agencies who are lawfully authorised for
investigative, protective, cyber security activity. The information or any such
assistance shall be provided for the purpose of verification of identity, or for
prevention, detection, investigation, prosecution, cyber security incidents and
punishment of offences under any law for the time being in force, on a request in
writing staling clearly the purpose of seeking such information or any such
assistance.

66 “(5) When required by lawful order, the intermediary shall, within 72 hours of
communication, provide such information or assistance as asked for by any
government agency or assistance concerning security of the State or cyber security;
or investigation or detection or prosecution or prevention of offence(s); protective
or cyber security and matters connected with or incidental thereto. Any such
request can be made in writing or through electronic means stating clearly the
purpose of seeking such information or any such assistance. The intermediary shall
enable tracing out of such originator of information on its platform as may be
required by government agencies who are legally authorized.
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This novel concept of ‘tracing’ as under the Draft Rules can here be
interlinked with the disparity as maintained by the Guidelines in
solely overseeing/regulating technology platforms and not
telephones/mobile phones or chat platforms. It can be noted here that
tracing of the originator by a technology platform can be successfully
undertaken since technological platforms are mandated to conduct
due diligence of RMPs before listing them. In case a technology
platform fails to conduct such due diligence, they may be blacklisted.

The primary question that needs to be addressed then is: “How far is
‘tracing’ an imposter a possibility, particularly when the more
convenient/easily accessible tools of telephones/mobile phones and
chat platforms have been put to use in the practice of telemedicine?”.
It is clear that if an imposter is successfully traced, the provisions
governing identity theft under the IT Act, as discussed above, can be
exercised to punish the imposter for his/her fraudulent act. However,
considering the large possibility of imposters (a) obtaining stolen SIM
cards or (b) purchasing SIM cards by providing fake or incorrect
details or (c) using fake caller 1D information,®” it would be
practically impossible for telecom service providers to trace the
originator of the information. Furthermore, chat platforms like
WhatsApp feature End-to-End Encryption (“ETEE”). An ETEE
feature allows only the originator and the addressee to view and read
what is sent and received by them. Even WhatsApp cannot have any
access to such information which the originator and addressee have
shared amongst themselves.?® An ETEE feature would therefore make

87 Andrew Johnson, ‘Scammers can fake caller ID info” (Federal Trade Commission
Consumer Information, 4 May 2016)
<https://www.consumer.ftc.gov/blog/2016/05/scammers-can-fake-caller-id-info>
accessed 27 December 2020.

68“Security by Default

WhatsApp's end-to-end encryption is available when you and the people you
message use our app. Many messaging apps only encrypt messages between you
and them, but WhatsApp's end-to-end encryption ensures only you and the person
you're communicating with can read what is sent, and nobody in between, not even
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it impossible to track the originator of information, unless a
mechanism of traceability is built in the said platform.® The
requirement of ‘tracing’ may in fact be technically impossible to
satisfy for many intermediaries.

Therefore, even if the mechanism of ‘tracing’ as envisaged under the
Draft Rules comes into force, it may be very unlikely to get a grip on
imposters practicing telemedicine on a large scale across India using
tools such as telephone/mobile phones and chat platforms.

VII.  WILL SINGLE-MODALITY COMMUNICATION

INCREASE SCOPE OF MEDICAL FRAUDS?

Single-modality communication involves communication primarily
through one mode of communication (i.e., solely through telephonic
conversations (audio) or text messages, email exchanges etc. (text) or
skype etc. (video)), as opposed to multi-modal communication which
involves use of more than one mode of communication (i.e., video
consultations with patients along with text communication).”* On a

WhatsApp. This is because your messages are secured with a lock, and only the
recipient and you have the special key needed to unlock and read them. For added
protection, every message you send has its own unique lock and key. All of this
happens automatically: no need to turn on settings or set up special secret chats to
secure  your messages.”;  WhatsApp, ‘WhatsApp  Security’  (2020)
<https://www.whatsapp.com/security/> accessed 27 December 2020.

®press Trust of India, ‘WhatsApp Reject’s India’s Demand for Message
Traceability” (NDTV, 23 August 2018) <https://www.ndtv.com/india-
news/whatsapp-rejects-indias-demand-for-message-traceability-1905217> accessed
27 December 2020.

7OSoftware Freedom Law Centre, ‘The Future of Intermediary Liability in India’
(2020) <https://sflc.in/future-intermediary-liability-india> accessed 27 December
2020.

™ General Medical Council, ‘Regulatory Approaches to Telemedicine’ (1 March
2018) <www.gmc-uk.org/about/what-we-do-and-why/data-and-research/research-
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fair reading of the Guidelines, it is clear that telemedicine
consultations in India can be provided through either single-modal
and/or multi-modal communication.

It is relevant to note that in the States of Oklohoma’ and Maine’ of
the United States of America, the definition of ‘telemedicine’
expressly excludes medical services that are provided solely through
audio-only communication, text messages, instant messaging
communication etc. Therefore, in these states, telemedicine services
cannot be provided through single-modality communication. The
regulator in the said states mandates communication in telemedicine
services to be multi-modal. One of the reasons for such an approach,

and-insight-archive/regulatory-approaches-to-telemedicine> accessed 27 December
2020.

"?Telemedicine “means the practice of health care delivery, diagnosis, consultation,
evaluation and treatment, transfer of medical data or exchange of medical
education information by means of a two-way, real-time interactive communication,
not to exclude store and forward technologies, between a patient and a physician
with access to and reviewing the patient’s relevant clinical information prior to the
telemedicine visit.” Furthermore, “Telemedicine” and “store and forward
technologies” shall not include consultations provided by telephone audio-only
communication, electronic mail, text message, instant messaging conversation,
website questionnaire, nonsecure video conference or facsimile machine”;
‘Enrolled Senate Bill 726> (Oklahoma Medical Board, 17 May 2017)
<www.okmedicalboard.org/download/877/sb726_Telemedicine_Law_Nov_1 2017
Jpdf> accessed 27 December 2020.

" Telemedicine “means the practice of medicine or the rendering of health care
services using electronic audio-visual communications and information
technologies or other means, including interactive audio with asynchronous store-
and-forward transmission, between a licensee in one location and a patient in
another location with or without an intervening health care provider. Telemedicine
includes asynchronous store-and-forward technologies, remote monitoring, and
real-time interactive services, including teleradiology and telepathology.
Telemedicine shall not include the provision of medical services only through an
audio-only telephone, e-mail, instant messaging, facsimile transmission, or U.S.
mail or other parcel service, or any combination thereof.; Government of Maine,
‘Telemedicine Standards of Practice’ (2016)
<www.maine.gov/md/sites/maine.gov.md/files/inline-
files/Chapter_6_Telemedicine%20.pdf> accessed 27 December 2020
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in the age of enhanced use of information technologies, could be the
difficulty in verifying the person’s identity who is acting as an RMP.

As discussed above, higher risks of medical frauds such as identity
theft in the practice of telemedicine may surface from the use of
telephone/mobile phones and chat platforms. The risk of medical
frauds by imposters are likely to be more prevalent in cases where
telemedicine consultations are provided through single-modality
communication. The Guidelines do obligate RMPs to exercise their
professional judgment in determining whether a telemedicine
consultation is appropriate in the first place and whether the
circumstances warrant an in-person consultation with the patient.”
An RMP may, upon considering the circumstances, use his/her best
judgement in determining mode of technology to be used to offer
telemedicine consultations.” However, it is pertinent to note that the
said scrutiny as under the Guidelines are for RMPs. An imposter
acting under the guise of an RMP may either not be aware of the
Guidelines or even if he/she is, such Guidelines are unlikely to
restrain him/her from committing medical frauds.

In light of the same, it seems fair to conclude that the concerns of
‘identity theft’ in the practice of telemedicine in India can to an
extent, in instances where a patient can identify the doctor on sight, be
eliminated by excluding single-modality communication, since
patients would then be more capable of ensuring that the person
providing them telemedicine services is an RMP. However, it is
essential to note that not many people in India may be possessing
mobile phones with a camera so as to enable them to obtain video
consultation. Also, even if a person is possessing a mobile phone
which does have a camera, issues concerning internet connectivity
may make it difficult to obtain a video consultation. Thus, although

"*Board of Governors (n2) para3.1.1.
"®Board of Governors (n 2) para 3.3.3.
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the Guidelines seem to allow use of either single-modal and/or multi-
modal communication, excluding single-modal communication would
exclude a large proportion of the Indian population from availing
telemedicine services. Additionally, considering the fact that not all
patients would be aware of the physical appearances of RMPs from
whom they wish to avail telemedicine services, requiring mandatory
multi-modal communication under the Guidelines would not be of
much help.

VIIl. RECOMMENDATIONS — PREVENTION OF MISUSE OF
GENERAL MODES OF TELECOMMUNICATION IN

TELEMEDICINE PRACTICE

In light of the issues identified in the sections hereinabove, the
authors suggest implementation of the following preventive measures
in the Regulation:

A. Making identity verification of RMPs Mandatory

This can be done through providing photo identification of RMPs
along with their other details in the websites of the relevant medical
council and in a website / mobile application created specifically by
the relevant authority to create awareness about telemedicine services.
Restricting use to only registered phone numbers and verified chat
applications accounts and messengers accounts for provision of
telemedicine services — the details of dedicated phone numbers and
chat application account details that are verified by the relevant
medical council should be displayed on the aforesaid website / mobile
application devoted specifically to create awareness regarding
telemedicine services.

To address the possibility of an RMP changing his / her phone
number over the course of time, provisions must be made regarding
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immediate notification and updating of any change of such
information in (a) the websites of the relevant medical council and (b)
in the website / app created to provide general awareness to the users
of the telemedicine services.

For remote areas of the countries and users who do not have devices
that support use of the aforesaid mobile applications / websites that
contain details of the RMPs, dedicated toll-free number must be
provided where patients can receive details regarding RMPs who can
provide telemedicine services in their locality and their registered
telephone numbers / verified chat application accounts.

The aforementioned safeguards should also be implemented with
respect to telemedicine services provided using specific telemedicine
mobile applications/ websites. It is pertinent to note that, providing
photo identification and details of the registered phone numbers of
RMPs on the websites of the relevant medical councils would also
significantly axe the drawbacks of single-modality communication in
telemedicine practice.

B.  Sensitizing the users of telemedicine services to only deal with
verified RMPs

The users of the telemedicine services should be sensitized to receive
medical help only from verified phone numbers and chat applications
accounts of the RMPs, and only after confirming the same on the toll-
free number allotted in their area/locality or dedicated mobile
application / website established for this purpose.

Users should also be sensitized on availing medical facilities on
unregistered numbers and the dangers of identity theft and data

piracy.
C. Dissemination of information regarding telemedicine apps

and toll-free numbers
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The users should be made aware of the website / mobile application
specifically established for facilitating telemedicine facilities where
the phone numbers and the identities of the RMPs can be cross
verified. The toll free numbers where patients can call to receive
details regarding doctors in their area who provide telemedicine
services should also be widely distributed publicly from a reliable
source.

Media, government notices, government messages, pamphlets etc.
could be employed for disseminating details of the aforesaid.

D. Enactment of Specific Preventive Legislation

A comprehensive legislation should be enacted to prevent exploitation
of patients who use telemedicine services. This legislation should be
specific to the issues of telemedicine, and seek to prevent medical
malpractice, and fraud in use of the telecommunication tools as well
as protect the privacy and confidentially of the patients availing such
telemedicine services. The authors are of the opinion that such
legislation would effectively address information technology nuances
specific to the practice of telemedicine when compared to having two
legislations enacted — one dealing with the medical aspect and the
other dealing with the information technology aspect.

E. Establishment of New Administrative Bodies

The practice of telemedicine is at a nascent stage but has the potential
for rapid growth in India. However, in order for the benefits of
telemedicine to reach the masses without being subject to frauds, new
administrative bodies both at National and State/District levels need
to be established to inter alia (a) provide assistance to both RMPs and
patients in providing and availing telemedicine services, respectively;
(b) address grievances of users availing telemedicine services; and (c)
monitor the practice of telemedicine in general.
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IX. CONCLUSION

Unlike other forms of frauds, medical fraud has the potential to risk
lives and health of many people. Ensuring that only an RMP is
providing telemedicine service is extremely essential in order to
maintain public confidence in the practice of telemedicine, especially
in today’s world where telemedicine consultations have become the
need of the day. The MoHFW and the MCI have a crucial role in
making telemedicine services safe and accessible to the Indian
population, some of whom are technologically and geographically
challenged.

The authors are of the opinion that the aim, currently, should be to
introduce measures that prevent medical frauds such as identity thefts.
It is insufficient to merely leave it to the general legislation on
information technology to identify (i.e., trace) and punish fraudulent
individuals committing such identity thefts as only prevention thereof
can safeguard the lives and health of millions of patients from the
danger of getting wrong treatment. This is vital in a country like India
considering the fact that laws regarding identity theft are still
upcoming and yet to be comprehensively explored.

Furthermore, general legal framework on information technology and
IPC contain provisions relating to data privacy, punishment for
identity theft, fraud etc., but only a special statute, specific to
telemedicine practice and frauds perpetrated in relation thereto would
be able to address the nuances of the field by stipulating preventive
measures as recommended by the authors in the previous section.

In light of the aforesaid, the authors suggest that a comprehensive
telemedicine legislation should be enacted and an administrative body
to oversee the telemedicine practice in India should be established to
effectively tackle the upcoming and growing need of telemedicine
services.
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ONE STEP FORWARD, TWO STEPS BACK: A
CRITIQUE OF THE SURROGACY (REGULATION)
BILL, 2019

Daksha Khanna“ & Abeera Dubey™

Abstract

The Surrogacy (Regulation) Bill, 2019 is a
much-awaited law which seeks to regularize
the multi-million-dollar industry of surrogacy
in India, which was, until now, functioning
without any concrete legislative framework.
The need for this law was felt because of the
exploitation of surrogate mothers by unethical
practices of middlemen and occasionally by
intending couples, and abandonment of
children born out of surrogacy. It provides for
the setting up of National and State Surrogacy
Boards to, inter alia, supervise the functioning
of surrogacy clinics and to monitor the
implementation of the provisions of the Bill. It
also provides financial protection to the
surrogate mother in the form of medical
expenses and insurance coverage. However,
the prohibition of commercial surrogacy and
adherence to the altruistic model of surrogacy
has raised various constitutional and socio-
economic concerns. The option of surrogacy

“"Daksha Khanna is a fifth-year student at Government Law College, Mumbai. The
author can be reached at k.dakshakhanna@gmail.com.

“Abeera Dubey is a fifth-year student at Government Law College, Mumbai. The
author can be reached at abeeradubey@gmail.com.
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ABEERA DUBEY A CRITIQUE OF THE SURROGACY
(REGULATION) BILL, 2019

has been limited strictly to infertile Indian
married heterosexual couples, which has
opened the Bill to castigation on the grounds
that it is exclusionary to LGBTQ+, live-in
couples, single parents, widow(er), divorcees,
OCls and PIOs. The conditions imposed on
the eligibility of the surrogate mother has also
drawn the ire of certain stakeholders as being
conservative, and placing undue importance
on the amorphous concept of ‘public
morality’. In the background of emphatic
reiteration of the right to privacy and growing
demand of the autonomy of women and their
freedoms, this article attempts to evaluate the
Bill from an objective legal lens. This article
begins with scrutinizing the constitutionality
of the Bill by applying the Golden Triangle
test, then evaluating the issue of Excessive
Delegation and overcriminalization, finally
moving on to cover other miscellaneous
issues.

I. INTRODUCTION

The surrogacy industry in India is estimated at around 400 million
dollars per year and has witnessed the emergence of over 3000
fertility clinics all over the country.! The Surrogacy (Regulation) Bill,

1Shubhangi Priya, ‘Evaluating Surrogacy Legislation in India’ (Social and Political
Research Foundation, 2 Aug 2019)
<https://www.sprf.in/post/2019/08/02/evaluating-surrogacy-legislation-in-india>
accessed 23 June 2019.
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2019 (“the Bill”) was passed by the Lok Sabha on 5th August 2019.
The Bill bans commercial surrogacy and permits only altruistic
surrogacy i.e., surrogacy with no monetary compensation apart from
coverage of medical and insurance related expenses of the surrogate
mother.? Subsequently, the Rajya Sabha, on 21st November 2019,
referred the Bill to a Select Committee which submitted their report
on 3 February 2020° (“Select Committee Report™). The 228th Law
Commission Report* also recommended banning commercial
surrogacy and allowing only the altruistic model of surrogacy. Earlier,
the 2016 version of the Bill had been considered by the 102nd
Department-related Parliamentary Standing Committee on Health and
Family Welfare® that submitted its report on 10th August 2017
(“Parliamentary Committee Report”). In 2002, the Indian Council
of Medical Research (ICMR) had laid down guidelines for surrogacy,
which made the practice legal, but did not give it legislative backing.®
The Bill has raised a number of constitutional, socio-economic, legal,
and women'’s rights concerns.

In this article, a detailed analysis of the Bill is presented with special
focus on the aspect of constitutionality. The article examines these
issues applying the jurisprudence developed through numerous
precedents on the subject, in the context of reasoning furnished by the
abovementioned committee reports which give conflicting
recommendations on various key provisions of the Bill. The ethical
and moral debate on the act of surrogacy itself is outside of the
purview of this article.

2S.urrogacy (Regulation) Bill 2019, s 4(ii).
3Rajya Sabha, Report of the Select Committee on Surrogacy (Regulation) Bill, 2019
Spresented on 5 February 2020).

Law Commission, Need for Legislation to Regulate Assisted Reproductive

Technology Clinics as well as Rights and Obligations of parties to a Surrogacy
Law Com No 228, 2009).

Department-related Parliamentary Standing Committee On Health And Family
Welfare, The Surrogacy (Regulation) Bill 2016 (Rajya Sabha No. 102, 2017).
Sibid para 5.17.
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Il. THE GOLDEN TRIANGLE TEST AND MORE:

SCRUTINIZING THE CONSTITUTIONALITY OF THE BILL
A. Deriding Equality: The Litmus Test of Article 14

Under the Bill, only an intending couple can opt for surrogacy.
Intending couple has been defined as “a couple who have been
medically certified to be an infertile couple and who intend to become
parents through surrogacy”.” The Bill imposes certain conditions of
eligibility on the intending couple and the surrogate mother for them
to avail altruistic surrogacy. Since these conditions restrict certain
categories of people from engaging in altruistic surrogacy, the article
examines whether they violate the fundamental right which
guarantees “every person equality before the law, and equal

protection of the law” under Article 14 of the Constitution of India.

In the case of M. Nagaraj and Ors. v. Union of India and Ors.? the
Supreme Court held that, “Article 14 confers a personal right by
enacting a prohibition which is absolute. By judicial decisions, the
doctrine of classification is read into Article 14. Equality of treatment
under Article 14 is an objective test. It is not the test of intention.
Therefore, the basic principle underlying Article 14 is that the law
must operate equally on all persons under like circumstances.” For an
Act or provision to pass the reasonable classification test under
Article 14, following conditions must be fulfilled: (i) the classification
must be founded on an intelligible differentia which distinguishes
persons or things that are grouped together from others left out of the
group and (ii) that differentia must have a rational relation to the
object sought to be achieved by the statute in question.® This section

7Surrogacy (Regulation) Bill 2019, s 2(r).
8\, Nagaraj and Ors. v. Union of India and Ors. AIR 2007 SC 71.
%Budhan Choudhry v. State of Bihar 1955 SCR (1)1045.
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focuses on whether the numerous conditions set out for the intending
couple and the surrogate mother pass the reasonable classification test
of Article 14.

a) Restrictions Imposed on The Intending Couple

In order to have a child through surrogacy in India the intending
couple needs to fulfil the following requirements:

| Either or both suffering from proven infertility™®

Il.  Age of intending couple is between 23 to 50 years in case of
female and between 26 to 55 years in case of male*!

I1l.  Married for five years and are Indian citizens™
IV.  Should not have a surviving child®™

The above restrictions eliminate a wide range of people from availing
surrogacy. Multiple concerns on imposing these conditions have been
raised by organisations, activists, scholars and parliamentarians. In
light of Article 14, the conditions imposed on the couple can be tested
for intelligible differentia and rational nexus.'* The conditions of
being legally married for five years required under the Bill can be put
to test for violating Article 14 of the Constitution.

Only heterosexual couples can get married under the personal laws of
respective communities and Special Marriage Act, 1954 in India. The
proviso requiring couples to be legally married for opting surrogacy
effectively excludes non-heterosexual couples. It further eliminates
the chances of other live-in couples, single parents, widow(er) and
divorcees from having a child through surrogacy. If the permissible

10Surrogaoy (Regulation) Bill 2019, s 4(ii)(a).
Yinid, s 4 (iii) ) (1).

12ibid, s 4 (iii)(c)(I).

Binid, s 4 (iii))(111).

%/ikram Cement v. Union of India AIR 2007 SC 7.
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classification test is applied, it must be examined if the above
categorisation of people by allowing only married couples is based on
intelligible differentia and if there is a rational nexus with the object
of the Act.

The argument presented by the Department of Health Research (“the
Department”) for keeping the above classification for excluding
single woman has been to protect the rights of child born out of
surrogacy, as marriage is an institution where both partners have
mutual legal responsibility of the child that can be equally shared.™
The view extended in favour of the classification is therefore, based
on the premise that married couples are bound by a legal institution
and can provide the best environment for the protection and growth of
the child, which is the object sought to be achieved by the statute. The
argument advocates that only married couples are capable of raising
children in a safe and wholesome environment as they are bound by
an institution and can share the responsibility. In this regard, it is
pertinent to note that live-in relationships are recognised under
Protection of Women from Domestic Violence Act, 2005 as a
relationship in the nature of marriage through Supreme Court
Judgment in the case of Nandakumar and ors. v. State of Kerala and
ors.'® The courts have also held that children born out of live-in
relationships are legitimate under the law.'” Further, Central Adoption
Resource Authority Guidelines allows single females and males to
adopt a child (with the condition that men cannot adopt a girl child).*®

Although live-in relationships and children born out of such
relationships have been recognised through different judgments and

3elect Committee Report (n. 3) para 3.22.

1®\andakumar and Ors. v. State of Kerala and Ors. AIR 2018 SC 4321]10].

Ysps. Balasubramanyam v. Suruttayan AIR 133 SC 460; Tulsa v. Durghatiya
AIR 2008 SC 1193.

18Adoption Regulations 2017, s 5.
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adoption guidelines allows adoption by single parents, the
classification on the basis of marriage can be argued as arbitrary as it
is based on a presumption that married couples would be best suited
to raise a child. Married couples, even though bound by a legal
institution, can separate from each other and also do not guarantee
development of the child in a nourishing environment. Studies over
the years have shown that children raised by same sex couples do as
well emotionally, socially and educationally as children raised by
heterosexual couples.’® Moreover, research has shown that problems
faced by single mother families are by no means exceptional, and the
same problems are also faced by two parent families.?° Based on this,
it can be contended that the provision makes unreasonable
classification between these categories of people. The clause curbs the
freedom of non-heterosexual couples and single parents to have a
child through surrogacy and infringes on the fundamental tenet of
personal freedom. It was observed in Navtej Singh Johar and ors v.
Union of India,* “What is of importance is that when discrimination
is made between two sets of persons, the classification must be
founded on some rational criteria having regard to the societal
conditions as they exist presently, and not as they existed in the early
20th century or even earlier.” The presumption in the present Bill is
founded on an erroneous criterion which discriminates against single
persons, live-in couples and couples belonging from LGBTQ+
community. The objective of the statute is protection of children born
out of surrogacy. The above classification requires a rational nexus to
this objective. As mentioned above, the classification is based on
regressive presumption and is discriminatory in nature. The object
aimed to achieve from the classification is in no way affected if the
child is raised by a married couple, live-in couple or a single parent.

19Ken W Khnight, ‘The kids are OK: it is discrimination, not same-sex parents, that
harms children’ (2017) 9 MJA 207.

20Ellen L. Lipman, ‘Child Well Being in Single Mother Families’ [2002] P75-82.
21Navtej Singh Johar v. Union of India AIR 2018 SC 4321.
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Another condition worth mentioning is that the intending couple
should be married for at least five years to avail surrogacy.? The
rationale given by the Department for the five years waiting period is
that the couple should avail and exhaust all possible Assisted
Reproductive Technology Treatments (ART), and only use surrogacy
as the last resort.?® The above provision, although appears harmless,
can have grave implications for some intending couples. This
condition tied with allowed age to avail surrogacy for couples can
have grave implications for couples who marry late or have a
substantial age difference. In the case of Anuj Garg and Ors. v. Hotel
Association of India and Ors.?* it was stated that the legislation
should not only be assessed on its proposed aims but rather on the
implications and the effect. If the present clause is imposed, and many
couples have to wait for five years then they may not be able to have
a child through surrogacy.

b) Restrictions Imposed on The Surrogate Mother

The Bill defines a surrogate mother as a woman who is genetically
related to an intending couple and bears a child through surrogacy
fulfilling the requirements provided in the Bill.?® The following
conditions are imposed on the surrogate mother under the Bill:

I.  Married with a child of her own?
Il.  Between the age of 25-35 years®’

IIl.  Close relative of the intending couple®

223urrogacy (Regulation) Bill 2019, s. 4(iii)(c)(I1).

23Select Committee Report (n. 3) para 3.10.

24Anuj Garg and Ors. v. Hotel Association of India and Ors AIR 2008 SC 663.
25Surrogaoy (Regulation) Bill 2019, s 2(zf).

28inid, s 4(iii)(b)(1).

*Tibid, s A(iii)(b)(1).
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IV.  Not act as surrogate for more than once in her lifetime?®
V.  Only for altruistic purposes®

The conditions required to act as surrogate mother precludes many
genuine women from acting as surrogate mothers. Concerns have
been raised on many of the above points; however, this section covers
the condition of the surrogate mother being married with a child of
her own and its validity under Article 14. Subsequent sections of this
article will cover how the altruistic model infringes Article 19(1)(g)
of the Constitution.

The Bill specifies that “no woman, other than an ever-married
woman having a child of her own.”! If the reasonable classification
test is applied, the classification here is based on the marital status of
the surrogate mother and the fact that she should also have a child of
her own. In the Select Committee Report, it was observed by the
committee, if a young widow or a divorced woman wishes to have a
child they might not be able to because of the social stigma attached
to pregnancy of a single woman in the society and she should
therefore, be given the option to avail surrogacy. If the same logic is
applied in the present classification, that a single woman is disallowed
from acting as a surrogate mother because of the social stigma, it is
observed that it is an imposition of society’s moral standards that
eliminates the choice of genuine women to act as surrogate mothers.
Additionally, the requirement to have a child of her own first before
acting as a surrogate can also be only seen as an ambiguous moralistic
idea that the surrogate should be a mother of her own child first, prior
to acting as surrogate mother to deliver a child for somebody else.

28inid, s 4(iii) (b)(I1).

2%ibid, s 4(iii) (b)(IV).

inid, s 4(ii)(b).

Libid, s. 4(iii)(b)(1).

23elect Committee Report (n 3) para 4.24.
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Given that the object of the statute is the protection of the children
and surrogate mother from exploitation,® the above classification
would lead to an absurd implication that a single woman in the
absence of a husband would be exploited. Moreover, the condition
that a woman needs to have a child of her own to act as a surrogate
mother for altruistic purposes does not have nexus with the proposed
classification. Here as well, the nexus is based on moralistic ideas and
age-old perceptions of women and motherhood. Any practice which is
not immoral by societal standards cannot be thrust by the legislature
of its own notion of morality to impose control, and such legislation
has to pass the muster of constitutional provisions.®* From the above
discussion, it can be said that there is no reasonable nexus between
the basis of classification and the object of the statute under
consideration. Therefore, these provisions of the Bill are
discriminatory in nature and perpetuate age-old ideas of morality.

It was held in the case of ShayaraBano and Ors. v. Union of India
(UOI) and Ors.® that when something is done by the legislature
capriciously, irrationally and/or without adequate determining
principle, such principle would manifestly be arbitrary. The above
discussed restrictions put on intending couples and the surrogate
mother lack any rational and adequate determining principle, and
appear to be suffering from the vice of manifest arbitrariness.

B. Freedom of Trade and Right to Livelihood: Ripples of the Ban

on Commercial Surrogacy

‘Commercial surrogacy’ is defined in the Bill as “commercialisation
of surrogacy services or procedures or its component services ... or

Bibid para4.l.

34State of Maharashtra v.Indian Restaurants and Hotel Association AIR 2019 SC
589.
35Shayara Bano and Ors. v. Union of India (UOI) and Ors. AIR 2017 SC 4609.
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trading the services of surrogate motherhood by way of giving
payment, reward, benefit, fees, remuneration or monetary incentive in
cash or kind, to the surrogate mother or her dependents or her
representative, except the medical expenses incurred on the surrogate
mother and the insurance coverage for the surrogate mother”.*® Sub-
section (ii)(c) of Section 4 of the Bill bans surrogacy for financial
gain and allows surrogacy only for altruistic purposes. In this aspect,
the Bill of 2019 makes a departure from the Bills of 2008 and 2014
which permitted commercial surrogacy.*’” In addition, only a ‘close
relative’ can act as a surrogate mother for the intending couple.®®
Since commercial surrogacy had become a source of income for a
faction of underprivileged women,*® the question which naturally
arises is that, whether the complete ban on commercial surrogacy is in
contravention of Article 19(1)(g) of the Constitution of India which
grants every citizen of India the freedom of trade and occupation.

Whether this blanket ban on commercial surrogacy previously
implicitly acknowledged as legal by the Supreme Court*’ is sound
legally, ethically and morally is a complex question with compelling
arguments on either side. The view that favours the ban primarily
relies on “...reported incidents of unethical practices, exploitation of
surrogate mothers, abandonment of children born out of
surrogacy...rackets of intermediaries, unregularized clinics practicing

36S.urrogacy (Regulation) Bill 2019, s 2(f).

%" Bhumitra Dubey, Yash Tiwari, ‘Analysis of the Surrogacy (Regulation) Bill,
2020’ (2020) ILJ <https://indialawjournal.org/analysis-of-the-surrogacy-regulation-
Bill.php> accessed 28 December 2020.

*3urrogacy (Regulation) Bill 2019, s 4(iii)(b)(111).

FNeeta Lal, ‘India Poised to Restrict Surrogate Pregnancies’ (YaleGlobal Online,
2019
<http)s://yaleglobal.yale.edu/content/india-poised-restrict-surrogate-pregnancies>
accessed 27 June 2020.

40Baby Manji Yamada v.Union of India AIR 2009 SC 84, Jan Balaz v.Anand
Municipality AIR 2010 Guj 21. In both these cases, the Court directed the
enactment of legislation on surrogacy.
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surrogacy...noble act of motherhood”.** The other view prominently
propounded by the United Nations Population Fund (UNFPA), other
stakeholders and various non-governmental organizations, point out
that a complete ban on practice will drive it underground and instead
advocate that the law should introduce strict regulation and protection
mechanisms to regulate commercial surrogacy.*> The Bill purports to
balance these two extreme views by allowing only altruistic surrogacy
and banning and criminalizing commercial surrogacy. Since the
prohibition on commercial surrogacy has been a highly contested
subject, this section analyses the constitutional contentions in the
context of Article 19(1)(g) and the right to livelihood under Article
21.

a) Dissecting ‘Reasonable Restriction’ Under Article 19(1)(g)

An activity can be regarded as a ‘trade or business’ under Article
19(1)(g) if it is carried on for a profit motive.”* Here, commercial
surrogacy can fairly be considered a ‘trade or business’ because it
serves as a means of livelihood for the surrogate mother.

The test to assess the constitutionality of a restriction under Article
19(1)(g) on the freedom of trade and occupation is, that it should be a
reasonable restriction under Article 19(6) i.e. it should not be arbitrary
and excessive and it should be made in public interest.** This test was
further elucidated in Sivani’s case®™ by stating that, in examining
reasonableness, the broad criterion is whether the law strikes a proper
balance between social control on one hand and the right of the
individual on the other hand. Judicial scrutiny would entail taking into

select Committee Report (n 3) para 5.8, para 4.1.

“ipid para 2.12.

*3Unni Krishnan v. State of Andhra Pradesh 1993 AIR 2178.
*Chintaman Rao v. State of Madhya Pradesh 1951 AIR 118.

*>M.J. Sivani and Ors. v. State of Karnataka and Ors. AIR 1995 SC 1770.
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account factors like nature of the right enshrined, underlying purpose
of the restriction imposed, evil sought to be remedied by the law, its
extent and urgency, how the restriction is or is not proportionate to
the evil and the prevailing conditions at that time.*°

In the present Bill, admittedly, the primary evil sought to be remedied
is the exploitation of surrogate mothers at the hands of middlemen,
and occasionally intending couples. As noted in the Parliamentary
Committee Report, the potential for exploitation is linked to the lack
of regulatory oversight and lack of legal protection to the surrogate
and can be minimized through adequate legislative norm-setting and
robust regulatory oversight.*’ The automatic equivalence of
commercial surrogacy with exploitation seems misplaced. Therefore,
in light of this observation, it becomes arguable that, instances of
exploitation being reported might have been largely due to the lack of
comprehensive and binding legislation on the subject, and therefore,
allowing commercial surrogacy within the regulatory framework that
the Bill proposes would have possibly reduced such instances. In
western countries where commercial surrogacy is legal, risks (both
physical and psychological) of surrogacy have been largely mitigated
by intensive counselling and support for surrogate mothers and
intended parents.”® At the consultations stage, there were also
concerns raised by stakeholders that endorsing altruistic surrogacy
will enforce emotional and social pressure on close female relatives
without any compensation for immense emotional and bodily labour
of gestation involved in surrogacy as well as loss of livelihood.*® The
livelihood of numerous women who choose to become surrogates for

“ibid.

47Parliamentary Standing Committee Report (n 5) para 5.17.

Byiveca So“derstro"m-Anttila,Ulla-BrittWennerholm, Anne Loft, Anja Pinborg4,
KristiinaAittoma ki, Liv BenteRomundstad, and Christina Bergh (2015) Human
Reproduction Update Vol.0, No.0 pp. 1-17, 2015
<https://pubmed.ncbi.nim.nih.gov/26454266/>.

49Parliamentary Standing Committee Report (n. 5) para 5.8.
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economic benefits is at loggerheads with the reasoning of Select
Committee Report which purports to prevent ‘forced labour’ and
states it as a ground to justify the altruistic model.*

Herein, another important aspect is the test of proportionality recently
also enunciated in the case of Modern Dental College® in the
following words, “there needs to be a proper relation
(‘proportionality stricto sensu’ or ‘balancing’) between the
importance of achieving the proper purpose and the social
importance of preventing the limitation on the constitutional right”.
Interference prescribed by state for pursuing the ends of protection
should be proportionate to the legitimate aims and the standard for
judging the proportionality should be a standard capable of being
called reasonable in a modern democratic society.® Here, it is
pertinent to discuss the ‘compensated surrogacy’ model that the
Parliamentary Committee Report endorsed. Emphasizing that a
surrogate is the most important stakeholder in this whole process, “the
compensation should be commensurate with the lost wages for the
duration of pregnancy, medical screening and psychological
counselling of surrogate; child care support or psychological
counselling for surrogate mother’s own child/children, dietary
supplements and medication, maternity clothing and post-delivery
care and should be fixed by relevant authorities, not subject to
bargain”.®® The Select Committee Report adopts these
recommendations partially providing for coverage of the above-
mentioned expenses (to be prescribed later under rules) except loss of
wages. Whether the compensated model is more proportionate to the
state aim of curbing exploitation remained an issue which divided the

*0select Committee Report (n 3) para 4.3.

*IModern Dental College and Research Centre v. State of Madhya Pradesh AIR
2016 SC 1559.

52Anuj Garg (n. 25).
53Parliamentary Standing Committee Report (n 5) para 5.8.
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opinion of various stakeholders represented in the Committee. It is
indeed difficult to reconcile a model which offers no benefits to the
surrogate mother for undergoing great physical and mental ordeal
with the abovementioned reasonableness standard. In fact, there are
numerous instances wherein the money earned from undertaking
surrogacy has helped them alleviating their families from poverty,
eventually reducing their dependency to take up surrogacy again.>
The social control exerted by the State by imposing such a blanket
ban is asymmetrically biased against the rights of the women.

b) Exploring Alternative Models

The other standard of judging reasonability of restriction which
amount to prohibition is that a total prohibition must also satisfy the
test that a lesser alternative would be inadequate.> It was observed in
the case of Anuj Garg,” in the context of barring employment of
women in certain workplaces on grounds of security concerns that,
instead of putting curbs on women's freedom, empowerment would
be a more tenable and socially wise approach. This empowerment
should reflect in the law enforcement strategies of the state as well as
law modelling done on this behalf.>” The compensated model
(discussed above) also proves to be a viable alternative model.
Therefore, it is arguable that, the Bill would have been more practical
and protecting in women’s freedom had it supplied complementary
models like employment counselling and connecting surrogates with
opportunities for paid employment outside of surrogacy and fertility

*Neeta Lal, ‘India Poised to Restrict Surrogate Pregnancies’ (YaleGlobal Online,
2019)
<https://yaleglobal.yale.edu/content/india-poised-restrict-surrogate-pregnancies>
accessed 27 June 2020.

*Sstate of Gujarat v. Mirzapur Moti KureshiKassabJamat 2005 (2) MPJR (SC) 407
(approved in State of Maharashtra v. Indian Restaurants and Hotel Association
2019 SCC OnLine SC 41).

56Anuj Garg (n 25).
*ibid.
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clinics that can help women create economic sustainability for
themselves and their families.® Admittedly, the government does
have schemes like Mahila Shakti Kendra Scheme (MSKS), Scheme
Training and Employment Programme for Women (STEP) etc,
however, if, despite these schemes women were taking up surrogacy,
it implies that it was possibly due to gaps in the implementation of
these programmes. This lacunae in the policy requires a
comprehensive action plan, instead of a blanket ban.

c) Imposition of a Regressive Moral Standard

It is also pertinent to note that, making commercial surrogacy illegal
denies women agency over their own bodies while also depriving
them of livelihood.> Studies suggest one key motivation among
surrogate parents is altruism; others have specific goals in mind, such
as sending their children to better schools or clearing family debt, for
many it is a pathway out of poverty.®® The Parliamentary Committee
Report itself notes that, a lot of women that were examined by the
committee stated that alternative means of livelihood available for
them were, if not more, equally exploitative and significantly less
remunerative than surrogacy.®® Permitting women to provide
reproductive labour for free to another person but preventing them

%8Sarah Huber, SharvariKarandikar and Lindsay Gezinski, ‘Exploring Indian
Surrogates’ Perceptions of the Ban on International Surrogacy’ (2017) 2018, Vol.
33(1) 69-84 <https://journals.sagepub.com/doi/pdf/10.1177/0886109917729667>
accessed 27 June 2020.

Neeta Lal, ‘India Poised to Restrict Surrogate Pregnancies’ (YaleGlobal Online,
2019
<http)s://yaleglobal.yale.edu/content/india-poised-restrict-surrogate-pregnancies>
accessed 27 June 2020.

®ibid.

61Parliamentary Standing Committee Report (n 5) para 5.18.
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from being paid for their reproductive labour is grossly unfair and
arbitrary.®

However, the Select Committee Report makes certain regressive
comments to support the prohibition on commercial surrogacy,
venturing as far as implying that commercial surrogacy is an immoral
and unethical practice and women who engage in such practices will
not be treated with same respect as other women and mothers get in
the society.®® It arguably places undue reverence on the ‘noble act of
motherhood’, declaring altruistic surrogacy as ‘setting an example of
a model woman’, denigrating the financial benefits that surrogate
mothers derive which in turn are used to improve their standards of
living. A feminist critique of the reasoning furnished in the Select
Committee Report demonstrates ‘the noble act of motherhood’ hints
of biological essentialism, which is frequently used to reinforce
conventional sex roles, gender divisions of labour, and inequalities of
power, were biologically determined and therefore could not be
challenged.®* The undertones of essentialism can be observed in the
reasoning furnished in the Select Committee Report, which states
that, “The surrogate mother shows a strong inclination to render
selfless service and takes a forward step to abolish the stigma of
infertility from the society.” The problem of essentialism is one of
overgeneralization, stereotyping, and a resulting inability to even 'see’
characteristics that do not fit preconceptions and in practice, this leads
to discrimination® and hence it is not a desirable rationale for basing
crucial legislation.

62Parliamentary Standing Committee Report (n 5) para 5.18.
%3Select Committee Report (n 3) para 4.9 - 4.11.
64Raewyn Connell, ‘Feminism's Challenge To Biological Essentialism’ (The Sydney

Morning  Herald, 2013) http://www.raewynconnell.net/2013/03/feminisms-
challenge-to-biological.html> accessed 28 December 2020.

% Anne Philips, ‘What's wrong with Essentialism?’ (2011) Distinktion:
Scandinavian Journal of Social Theory 11:1, 47-60
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d) Deciphering The ‘Public Interest’ - ‘Public Morality’

Conundrum

Perhaps the most contentious aspect of constitutionality of the
restriction introduced by the Bill arises when an examination of the
ban on commercial surrogacy is done on grounds of public interest.
For the purpose of prohibiting illegal/immoral trade, or trade injurious
to public welfare, the government is empowered to regulate the
prevailing conditions of the concerned trade.®® If the precedents on
regulation of liquor trade are traced, it is observed that, it has been
repeatedly held that there was no fundamental right to carry on trade
in liquor because of the reasons of public morality, public interest and
harmful and dangerous character of liquor.’” The aforesaid ratio
jeopardized the observations in Krishan Kumar’s case,®® wherein it
had been held that while standards of morality could afford guidance
to impose restrictions, they could not limit the scope of the right. It is
observed that if challenged in Courts, the precedents which curb the
freedom on trading liquor and also activities related to prostitution®®
can plausibly be argued to uphold the ban of commercial surrogacy
on grounds of ‘morality’ and ‘public interest’ as it commodifies
motherhood.” There is also uncertainty surrounding the contention

<https://wtsoneww.tandfonline.com/doi/abs/10.1080/1600910X.2010.9672755?src=
recsys> accessed 28 December 2020.

%®sjvani (n 46).
%"Nashirwar v. State of Madhya Pradesh AIR 1975 SC 360.

68Krishna Kumar Narula Etc v. The State Of Jammu And Kashmir &Ors 1967 AIR
1368.

%9State Of Uttar Pradesh v. Kaushaliya 1964 SCR (4)1002.
OSelect Committee Report (n 3) para 4.8.
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whether surrogacy is res extra commercium’and therefore, not
entitled to the protection of Article 19(1)(g).

However, there are equally if not more meritorious arguments
opposing the prohibition on commercial surrogacy. The United States
Supreme Court in the case of Joseph Patstone’ held that the state
may direct its law against what it deems evil as it actually exists
without covering the whole field of possible abuses, but such
conclusions have to be reached either on the basis of general
consensus shared by the majority of the population or on the basis of
empirical data. Admittedly, no empirical studies have been
undertaken by the government on this issue. The aforesaid ratio has
also been approved in the case of State of Maharashtra v. Indian
Restaurants and Hotel Association”® wherein the Hon’ble Supreme
Court struck down a rule which was imposed on grounds of public
morality, prohibiting dancing in certain establishments also holding
that, dancing is not res extra commercium. This was held despite the
fact that it was submitted that girls had not opted for this profession
out of choice but have been brought into this by middle men or other
exploitative factors much like in the case of surrogacy.’

Additionally, numerous provisions run the risk of in fact appearing
contrary to public interest. The Parliamentary Committee Report,
noted that whereas it is desirable that women be discouraged from
opting for surrogacy as a means of livelihood, the altruistic model
proposed by the Bill in fact is divorced from reality.” In the Indian

71 . . . . .

Res extra commercium means a thing outside of commercial intercourse i.e.
things not subject to ownership, commerce, or trade, such as the high seas or air
Oxford Reference).

*patsone v. Pennsylvania [1914] 58 L Ed 539: 232 US 138 (1914).

73State of Maharashtra v. Indian Restaurants and Hotel Association AIR 2019 SC
589.

"ibid para 24.
75Parliamentary Standing Committee Report (n 5) para 5.40.
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Restaurants and Hotel Association case’® it was brought on record
that, many of women relieved from employment in dance bar
establishment have been compelled to take up prostitution out of
necessity for maintenance of their families and that the impugned
legislation has proved to be totally counterproductive and cannot be
sustained being ultra vires Article 19(1)(g). These concerns are also
valid in the context of surrogacy, wherein women from
underprivileged backgrounds will either have to function in the
unregulated surrogacy industry functioning underground or take up
other desperate measures. It is state’s duty to ensure circumstances of
safety which inspire confidence in women to discharge the duty freely
in accordance with the requirements of the profession they choose to
follow.”” Commercial surrogacy is analogous to the aforesaid cases in
numerous aspects and provides some jurisprudential guidance in the
event the Bill is challenged in courts. Here it is worth mentioning that
the government has submitted, that the stringent punishment in the
provisions of the Bill and allowing any woman to be a surrogate only
once, monitoring provisions in the Bill and need based additional
measures/policy interventions made by the National Surrogacy Board
would go a long way in preventing black marketing of surrogacy
services.”

From the above discussion, it can be concluded that various aspects
and implications of the Bill exist on a thin line between
unconstitutionality and Article 19 and Article 21 (discussed below) of
the Constitution. It also remains to be seen how the Bill finally
materializes.

76State of Maharashtra v. Indian Restaurants and Hotel Association AIR 2019 SC
589.

77Anuj Garg (n. 25).
"8Select Committee Report (n.3) para 3.4.

102



VoL. X NLIU LAW REVIEW ISSUE |

C. The Article 21 Paper Tiger: Examining The Bill From The
Lens of Right to Privacy

In August 2017, in the case Justice K S Puttaswamy v. Union of
India,”® a nine-judge bench of the Supreme Court in a landmark
judgment held that right to privacy is an inalienable fundamental
right. Right to privacy was held to be an element of human dignity
which is the foundation of other fundamental rights, and further the
court stated that, the duty of the state is to safeguard the ability to take
decisions and the autonomy of the individual- and not to dictate those
decisions®® Approving the ratio in Suchita Srivastava’s case,®* the
court held that the right to make reproductive choices is a part of a
woman’s right to privacy, dignity and bodily integrity-dimension of
“personal liberty” under Article 21. The right to make a decision
about reproduction is essentially a very personal decision, the
intrusion of the State into such a decision making process of the
individual is scrutinized by the constitutional courts.®

a) Privacy From The Perspective Of Intending Couples

The Bill limits the option of surrogacy solely to infertile®® Indian
heterosexual married couples within the altruistic framework,
criminalizing any other circumstance where people may want to opt
for surrogacy® (covered in detail in Section C). This exclusionary
policy infringes the reproductive autonomy of a host of other
categories of people like, single parents, widow(er), un-married,

" justice K.S. Puttaswamy v. Union of India AIR 2017 SC 4161.

ipid.

815ychita Srivastava v. Chandigarh Administration AIR 2010 SC 235.
82B.K. Parthasarathi v.Government of A.P. and Ors. AIR 2000 AP 156.

8?’Surrogacy (Regulation) Bill, s 2(p): “infertility” means the inability to conceive
after five years of unprotected coitus or other proven medical condition preventing a
couple from conception.

84Surrogacy (Regulation) Bill, s 35.
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LGBTQ+ couples, divorcees etc. who may want to have children. The
reasoning given by the government that LGBTQ+ couples are not
legally recognized and hence are excluded from deriving the benefit
of surrogacy® is jeopardized in the light of the decision in Navtej
Singh Johar.®® It also ignores the legal recognition granted to live-in
couples by Supreme Court.®” If the state cites legal complications and
custody issues for denying access to surrogacy outside a marriage, it
may have an uphill task meeting the just, fair and reasonable
standard.®® The waiting period of five years for infertile couples (who
are permitted to opt for surrogacy) also has the effect of curtailing the
reproductive choice as World Health Organization terms infertility as
“a disease of the reproductive system defined by the failure to achieve
a clinical pregnancy after 12 months or more of regular unprotected
sexual intercourse”.

It is observed that considerable freedom has been taken away in terms
of choices that people may want to resort to for having children (but
are unable to by conventional methods for various reasons). The
instrumental facet of dignity signifies that dignity and freedom are
inseparably intertwined, each being a facilitative took to achieve the
other.®® Dignity is inextricably grounded in all fundamental rights,
including privacy. Decisional autonomy was explicitly propounded in
the Puttaswamy case, as including “intimate personal choices such as
those governing reproduction as well as choices expressed in public

such as faith or modes of dress”.*°

8 Answer given by the Health Minister answer in Lok Sabha on 5 August 2019.
86Navtej Singh Johar v. Union of India AIR 2018 SC 4321.
875 Khushboo v. Kanniamma AIR 2010 SC 3196.

88Arijeet Ghosh, Nikita Khaitan, ‘A Womb of One’s Own: Privacy and
Reproductive Rights’ (Economic and Political Weekly, 2017) Vol. 52, Issue No.
42-43 <https://www.epw.in/node/150120/pdf> Accessed 20 June 2020.

89Puttaswamy (n 80).
Dipid para 142.
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If the state purports to restrict this reproductive autonomy, then the
aforesaid restriction must pass the test of proportionality laid down in
Puttaswamy®and Modern Dental College.?® The first requirement is
that there must be a law in existence to justify an encroachment on
privacy, which is also an express requirement of Article 21. Second,
the requirement of a need, in terms of a legitimate state aim, which
should ensure that the nature and content of the law which imposes
the restriction falls within the zone of reasonableness mandated by
Article 14, which is a guarantee against arbitrary state action. Third,
the restriction must be proportional to the object and needs to be
fulfilled by the law and fourth, that it should be the least restrictive
measure.

The first condition is fulfilled by enacting the Bill, and the second
condition has been already discussed in Section B(1) of this article.
Hence, it is now important to examine the third and fourth condition
of proportionality and least restrictive measure respectively. The least
restrictive measure prong of the proportionality test is a fact-based
test as it necessarily entails for the court to examine various
alternative measures that can be adopted to achieve the intended goal
of the state.”® A judgment must be made whether the government
measure is the best of all feasible alternatives, considering both the
degree to which it realizes the government objective and the degree of
impact upon fundamental rights.’* There is little merit in considering
adoption as an alternative to surrogacy, as surrogacy and adoption
have to be an equal choice and in the name of adoption, the

91Puttaswamy (n 80).

9\Modern Dental College and Research Centre v. State of Madhya Pradesh AIR
2016 SC 1559.

% Ankush Rai, ‘Proportionality in Application — An Analysis of the “Least
Restrictive Measure’ (Indian Constitutional Law and Philosophy, 2020)
<https://indconlawphil.wordpress.com//?s=proportionality+test&search=Go>
accessed 28 June 2020.

%per Bilchiz Test approved in Anuradha Bhasin v. Union of India 2020 ALL MR
(Cri) 1372.
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Government cannot take away the reproductive rights of couples to
have a biologically related child through surrogacy.® As already
discussed in Part 2(b) of the article, it can be argued that the
compensated model endorsed by the Parliamentary Committee Report
is a less restrictive measure, which balances the rights of the surrogate
mother against the freedom of choice of the intending couple and
hence more proportional to the object of the law i.e. prevention of
exploitation of surrogate mothers. In fact, the Parliamentary
Committee Report had criticized the narrow ambit of the eligibility
provision, and gone as far as observing that such provisions render the
whole option of surrogacy virtually nugatory®. The eligibility
conditions as they stand now, have the effect of dictating the decision
of reproduction for people, instead of allowing them to exercise their
autonomy.

b) Privacy from The Perspective Of The Surrogate Mother

The decisional autonomy mentioned above, also extends to the
surrogate mother herself. The conditions of eligibility for the
surrogate mother already discussed in Section B(1) of this Article run
afoul of Article 14, the same sets of conditions are also arguably in
contravention of right to privacy.

It is pertinent to mention the case of State Of Uttar Pradesh v.
Kaushaliya®” wherein the court upheld a section of Immoral (Traffic)
Prevention Act, 1956 which discriminated between women who
engage in prostitution and other women of different occupation on
grounds of public morality.”® This deserves reconsideration in light of
Puttaswamy, where the centrality of choice was highlighted on

95Parliamentary Standing Committee Report (n 5) para 5.23.
9., .

ibid para 5.40.
%state Of Uttar Pradesh v. Kaushaliya 1964 SCR (4) 1002.
%Bipid para 17.
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various occasions, with Justice Chelameswar correctly pointing out
that decisional autonomy includes choice of work.*® Therefore, if
decisional autonomy includes choice of work, then surely there exists
no a priori moral difference between someone who is a ‘prostitute’
and someone who is engaged in any other occupation.'® Since there
exist similar grounds of public morality and exploitation of women to
prohibit the surrogacy industry as there does in prostitution, it is noted
that the aforesaid ‘choice of work’ as a facet of decisional autonomy
can possibly be extended to surrogate mothers.

The repeated portrayal of surrogate women as being ‘vulnerable’ due
to their economic conditions'™ has an effect of ignoring the role
‘choice’ plays in given circumstances and ultimately denying women
agency over their bodies. However, certain research studies show that
surrogates exercise a kind of pragmatism in their choice to undertake
surrogacy.'® Interviews with women who chose to provide
gestational services for a fee have shown that it is a well-considered
decision made in constrained economic conditions.’® This appears as
a ‘better option’ than the kind of underpaid wage labour the
surrogates perform at the local factory in harsh, unhealthy
conditions.’® Thus, to choose stigmatized work like prostitution or
surrogacy does not only mean the lack of other available options but

9Guatam Bhatia, ‘The Supreme Court’s Right to Privacy Judgment — V: Privacy
and Decisional Autonomy’ (Indian Constitutional Law and Philosophy, 2017)
<https://indconlawphil.wordpress.com/2017/08/31/the-supreme-courts-right-to-
privacy-judgment-v-privacy-and-decisional-autonomy/> accessed 28 June 2020.
1%%big.,

10356 1ect Committee Report (n.3) para 17.

1OZRudrappa’s (2012) study cited in Anindita Majumdar, ‘The Rhetoric of Choice:
he Feminist Debates on Reproductive Choice in the Commercial Surrogacy
Arrangement in India’ (2014) 18(2) 275—
301<https://journals.sagepub.com/doi/abs/10.1177/0971852414529484>  accessed
28 December 2020.

103Gargi Mishra, ‘Our Notions of Motherhood’ Indian Express (9 August 2019).

104 Rhetoric of Choice (n 103).
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also a conscious choice in itself.!®> Agency forms an essential way of

giving voice to those who feel unempowered within an arrangement
that seems overwhelmingly debilitating.’% Thus, it can be argued that
exercising agency over one’s body is another notable manifestation of
right to privacy.

Notwithstanding the arguments furnished above, the aforesaid issue is
contentious as there is scarce jurisprudence on reproductive rights in
the context of surrogacy in India. Irrespective of the earlier cases
wherein the Supreme Court had entertained cases pertaining to
surrogacy without going into the legality thereof,®” any future
challenge to the Bill, will be a pioneer in laying down the
constitutional position on commercial surrogacy.

D. To Delegate Or Not To Delegate: Investigating The Powers

Given To The National Surrogacy Board

It is a settled principle that the Indian legislature cannot confer
unfettered power to the executive to make regulations which are
necessarily the function of the legislature; contravention of the same
would be ultra vires the Constitution.'®® Delegation is valid only
when it is confined to legislative policy and guidelines which are
adequately laid down and the delegate is only empowered to
implement such policy within the guidelines laid down by the
legislature.™® When the Constitution entrusts the duty of law-making
to Parliament and the Legislatures of States, it impliedly prohibits
them from throwing away that responsibility on the shoulders of some

1%5ibid.

1%ibig.
107Manji Yamada, Jan Balaz (n 41).
1081 amdard Dawakhana (Wakf) v. Union of India AIR 1960 SC 554 [35].

1091 ' Industries Ltd. v. Union of India [2007] 13 5CC 673 [66].
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other authority.’*® There are two instances where the Bill delegates
power to the National Surrogacy Board (“the Board”) constituted by
a Central Government notification'** to prescribe certain regulations
and conditions that risk endangerment if challenged as being ultra
vires of the Constitution.

In the first instance, the Bill specifies certain eligibility criteria for the
intending couple (as mentioned above). In addition to these conditions
the Bill allows the Board to prescribe “such other conditions as may
be specified by the regulations” that the couple may be required to
fulfil in order to acquire an eligibility certificate from the appropriate
authority.*? In the second instance, the Bill specifies the purposes for
which surrogacy procedure can be undertaken.'*® Here, the Bill grants
the power to the Board to prescribe “any other condition or disease”
to qualify for availing surrogacy.*** In the Memorandum Regarding
Delegated Legislation in the Bill, it is stated that “the matters in
respect of which the said rules and regulations may be made are
matters of procedure and administrative detail, and the delegation of
legislative power is of a normal character”.

It is pertinent to note that in a later section of the Bill, it is mentioned
that any regulation made by the Board under the Bill shall be laid
down before each House of Parliament, as soon as may be after it is
made, to make any modifications or annulments, however, such
annulment shall be without prejudice to the validity of anything done
previously under those rules and regulations.**® The introduction of
this section makes room for the legislature to deliberate on a
condition decided by the Board and gives power to the legislature to

xishan Prakash Sharma and Ors. v. Union of India and Ors. AIR 2001 SC 1493.
Mrhe Surrogacy (Regulation) Bill 2019, s 14(1).

Y2inid s 4 (jii) () (1V).
Winid s 4 (ii).

4nid s 4 (ii)(e).

USihid s 49.
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annul any rule or regulation that it does not approve. However, the
process before which a rule or regulation can be annulled by the
Parliament is lengthy and time consuming as Parliament presides only
twice in a year, and considering the clause states that the decision of
the Parliament will not affect the validity of any act already done
under its provisions, leaves inordinate room for the Board to exercise
unfettered and unregulated powers for a long duration of time
amounting for the argument of excessive delegation to come into
picture. Therefore, the next part shall apply the test for excessive
delegation to analyse if the powers allocated to the Board under the
Bill are within constitutional limitations.

a) Applying The Test For Excessive Delegation

Whether the power delegated by the legislature to the executive has
exceeded the permissible limits, in a given case, depends on the exact
nature of power that has been delegated and the standards which have
been set to guide the administrative authority. The test adopted in the
case of Hamdard Dawakhana (Wakf) v. Union of India (“Hamdard
case”)!'® was that it should not amount to abdication of the legislative
function. In Hamdard case, the Court invalidated Section 3(d) of the
Drugs and Magic Remedies (Objectionable Advertisements) Act,
1954, which used the term “or any other disease or condition which
may be specified in rules made under this Act”, on the basis that there
was no legislative guidance on how these “diseases” were to be
selected. It was further observed, “Parliament has established no
criteria, no standards and has not prescribed any principle on which
a particular disease or condition is to be specified in the Schedule”.**’
Similarly, in the present Bill, the legislature has delegated the power
of prescribing additional conditions for undertaking the practice of

18 amdard Dawakhana (Wakf) v. Union of India AIR 1960 SC 554 [35].

Wibid para 34.
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surrogacy. The Board can decide the extra conditions the intending
couple needs to fulfil in order to avail surrogacy services, as well as
any other condition or diseases required to exercise surrogacy in
India. Applying the above standards set out by the Supreme Court to
the present Bill, it is observed that the powers delegated to the
administration are well beyond ‘only matters of procedure and
administrative detail’.

The power to determine the requirements for opting surrogacy
involves profound deliberation and resolution which falls under the
ambit of the powers of the legislature. However, while allowing the
Board to prescribe extra conditions, the board is now exercising
powers which are, in fact, legislative in nature. Further, the Bill does
not prescribe any criteria, standard or principle on the basis of which
the additional conditions or the diseases are to be selected. In the
aspect of delegating powers to the administrative authority, the Bill is
analogous in nature to Drugs and Magic Remedies (Objectionable
Advertisements) Act, 1954 and seemingly falls short of meeting the
criteria set out by this test. Without any guidance from the legislature,
the power given to the Board exceeds appropriate delegation which
the parliament can authorize.

Another test to ascertain excessive delegation has been laid down by
the Supreme Court in the case of Gwalior Rayon Silk Mfg v. Asst.
Commr. Of Sales Tax''® written by Justice Khanna while referring to
Willoughby, an American constitutional scholar wherein he
propounded that while the real law-making power may not be
delegated, a discretionary authority may be granted to executive and
administrative authorities™® : (1) to determine in specific cases when
and how the powers legislatively conferred are to be exercised and (2)
to establish administrative rules and regulations, binding both upon

their subordinates and upon the public, fixing in detail the manner in

118G walior Rayon Silk Mfg v. Asst. Commr. Of Sales Tax AIR 1974 SC 1660.
Wihig para 24.
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which the requirements of the statutes are to be met, and the rights
therein created to be enjoyed.

In the present Bill, the legislature does not only allocate the powers to
determine the time and manner in which requirements of the Bill are
to be met, but also confers the power to establish those requirements
to the Board.'® The Bill also omits to specify details for the manner
in which the requirements of the statute to provide those conditions
are to be met. The only condition specified under the Bill is that the
regulation should not be inconsistent with the provisions of the
Bill.*?! Therefore, the Bill flounders in specifying clear guidelines for
the Board to follow in case of prescribing regulations and allows the
board to legislate which is evidently a case of excessive legislation.

I1l. A CASE OF OVERCRIMINALIZATION? - TAKING A

LOOK AT THE OFFENCES UNDER THE BILL

The Bill penalizes the practice of commercial surrogacy with strict
punishments. The medical practitioners practicing commercial
surrogacy can be imprisoned for a period of up to 5 years and with
fine up to 10 lakh rupees, and the intending couple seeking
commercial surrogacy can be imprisoned for up to 5 years with fine
up to 5 lakh rupees. All the offences prescribed under the act are
cognizable, non-bailable and non-compoundable.*?

As per the Bill, “anyone undertaking commercial surrogacy can be
punished for a period of up to 10 years of imprisonment and a fine of

120The surrogacy (Regulation) Bill 2019, s 4(ii)(e), 4(iii)(c)(1V).
12l rhe Surrogacy (Regulation) Bill 2019, s 48.
122., .

ibid, s 40.
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up to 10 Lakh rupees under the Bill”.}*® The word ‘undertaking’
implies that even a woman who agrees to be a surrogate for an
intending couple due to poverty or unfortunate circumstances can be
held liable for a disproportionately high prison term and fine. It is
pertinent to note that the Bill places the surrogate mothers on par with
agents and other touts running a racket of commercial surrogacy as
both sets of alleged perpetrators can be prosecuted and subject to the
same punishment i.e., imprisonment for a period for up to 10 years
and fine up to rupees 10 lakhs. In simple words, the surrogate mother
is being placed on par with the very people who have been exploiting
such women. The provision is in conflict with the Statements of
Objects and Reasons of the Bill which seeks to prohibit the
exploitation of surrogate mothers and to protect the rights of children
born through surrogacy. Here, by punishing the women who
undertake surrogacy, it targets the very section of society which it
aims to protect through the intended legislation.

One view also suggests that the punitive measures in the Bill are
inserted to prevent exploitation of surrogate mothers and the word
‘undertaking’ does not extend to surrogate mothers. The Bill
however, does not exclusively mention that surrogate mothers would
not be penalized under the Bill and leaves room for undesirable
interpretational uncertainty.

Further, if a surrogate renders services other than within the
permissible limits of the Bill, it shall be presumed that she was
compelled to do so by her husband, the intending couple or any other
relative, depending on the case and they will be held liable for
abetment.’** The Bill introduces the clause for presumption of guilt
on the part of people related to the surrogate mother, and holds them
liable under abetment of the offence. However, it fails to mention
whether the surrogate mother will be deemed innocent so far as the

123ihid, s 35.

124ihid, s 39.
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guilt of others in compelling her is presumed. The Immoral Traffic
(Prevention) Act, 1956 punishes persons living on the earnings of
prostitution.'®® The act explicitly mentions that, “any person living on
the earnings of prostitution of any other person” shall be punished.
With the use of the term ‘any other person’ the act clears the air that
the person involved in the sex work themselves would not be held
liable under this section. The Surrogacy Bill, however, falls short of
mentioning that the surrogate mothers would be protected from penal
actions. In the absence of which, the uncertainty of excessive prison
terms and fine looms over the surrogate mother.

It has been alleged that the aforesaid punitive provisions showcase the
state’s heavy reliance on criminal law for managing social issues,
criminalization of choice and prejudiced ideas of what constitutes a
family.'® Though the issues of over-criminalization and
disproportionate consequences for people, there is no sustained or
coherent dialogue amongst law makers on the policy of
criminalization followed by the criminal justice system in India.'?’
The imposition of the harsh punishments prescribed for the intending
couples and surrogate mother involved is disproportionate to the
‘crime’ committed. The concerned parties are neither criminals nor
are they threat to the society.’”® Moreover, penal sanctions on the
commissioning parents would have a definite impact on the surrogate
child as it would be separated from his/her own biological parents.*?®
It is more reasonable that harsh punishments are limited to mala fide
and fraudulent activities.

1257 he Immoral Traffic (Prevention) Act 1956, s 4.

126Gargi Mishra, ‘Our Notions of Motherhood’ Indian Express (9 August 2019).

1271 atikaVashist ‘Re-thinking Criminalisable Harm In India: Constitutional
Morality As A Restraint On Criminalisation’ (2013) Journal of the Indian Law
Institute Vol. 55, No. 1, pp. 73-93.

128Parliamentary Standing Committee Report (n 5) para 5.160.
129., .
ibid.
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IV. OTHER MISCELLANEOUS CONCERNS

There are certain other concerns under the Bill, relating to health and
technology like the definition of infertility, passing of the. Artificial
Reproductive Techniques Bill, prohibition on the storage of embryo
and gamete, etc.*®® These issues are outside the purview of the present
article. However, there are some concerns, which touch upon some
legalities, and are hence discussed below.

A. Definition of ‘Altruistic Surrogacy’ and ‘Close Relative’

In section 2(b) to the Bill, ‘altruistic surrogacy’ is defined as, “the
surrogacy in which no charges, expenses, fees, remuneration or
monetary incentive of whatever nature, except the medical expenses
incurred on surrogate mother and the insurance coverage for the
surrogate mother, are given to the surrogate mother or her
dependents or her representative.”

Here, provision is made for transferring the medical expenses and
insurance coverage to either the surrogate mother or her dependents
or her representative. This can open the possibility of misuse of the
money by such other relative who is receiving it on the surrogate’s
behalf. It is even more problematic, if a representative is allowed to
receive money which may include agents and middlemen, who are in
fact perpetrators of the exploitation that the Bill so emphatically seeks
to prevent.

The Bill, till date does not contain definition of ‘close relative’ which
is admittedly a key term of eligibility for the surrogate mother. It is

130PRS Legislative Research, ‘Issues for Consideration: The Surrogacy
(Regulation) Bill, 2019’ (PRS Legislative Research, 2019)
https://www.prsindia.org/sites/default/files/Bill_files/The%20Surrogacy%20%28Re
gulation%29%20Bil1%202019-Issues%20for%20Consideration%20%282%29.pdf.
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reported that the National Surrogacy Board that will be made under
the Act will clarify the definition.*

B. Provision for Abortion of Foetus

According to sub-section (vi) of Section 3, abortion of the surrogate
child cannot be done without the written consent of the surrogate
mother and an authorization by the appropriate authority. The
authorization of the appropriate authority shall be subjected to the
provisions of Medical Termination of Pregnancy Act, 1971 (“MTP
Act”). However, no time limit has been mentioned by which the
appropriate authority has to give the permission. It is pertinent to note
that the MTP Act does not allow pregnancy to be terminated after a
20 weeks period.**? In the absence of any prescribed time limit for the
appropriate authority to reply, the period of 20 weeks can likely be
crossed leaving the surrogate mother with no choice but to carry the
pregnancy to term. Although it is not mentioned in this section that
the time period would be prescribed in the rules, it should be noted
that the rules which will be made once the Bill is passed can contain
the time limitation.

The Bill further states that no person may force the surrogate mother
to abort the foetus.™® If a child being born out of surrogacy
arrangement is at the risk of physical or mental abnormalities, under
the Bill only the surrogate mother’s consent will be required to abort
the child and the intending couple will have no role in this decision.**

¥l5elect Committee Report (n 3) para 3.12.
132\ redical Termination of Pregnancy Act 1971, s 3.
13 he Surrogacy (Regulation) Bill 2019, s 9.

PRS Legislative Research, ‘Issues for Consideration: The Surrogacy
(Regulation) Bill, 2019’ (PRS Legislative Research, 2019)
<https://www.prsindia.org/sites/default/files/Bill_files/The%20Surrogacy%20%28R
egulation%29%20Bil1%202019-
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Given the fact that it is the intending couple who have to raise the
child, their decision has not been allowed any weight under the Bill.
There is no question that the opinion of the surrogate mother should
hold the most importance, however, the Bill omits to even mention to
consider the opinion of the intending couple in the decision.

C. Lack of Procedure for Appeals and Reviews

According to Section 4, the surrogate mother and the intending couple
are required to obtain certificates of eligibility and essentiality from
the prescribed authorities before they can opt for altruistic surrogacy.
However, the Bill does not specify a review or appeal procedure in
case the surrogacy applications are rejected.**®® It is pertinent to note
that, other laws such as the Transplantation of Human Organs and
Tissues Act, 1994, and adoption related provisions of the Juvenile
Justice (Care and Protection) Act, 2015 provide the procedure for
review and appeal, in case such an application is rejected.** In the
absence of an appellate/review mechanism within the Bill, the only
recourse available seems to be under the writ jurisdiction, which is
again an expensive and time consuming process.

V. CONCLUSION

To conclude the analysis, we are tempted to borrow the following
words from the Parliamentary Committee Report, “the Committee is
convinced that the altruistic surrogacy model as proposed in the Bill
is based more on moralistic assumptions than on any scientific
criteria and all kinds of value judgments have been injected into it in
a paternalistic manner”. After subjecting the altruistic model to the

Issues%20for%20Consideration%20%282%29.pdf> last accessed 27 December
2020.
ibid.

136ibid.
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various constitutional tests, it becomes arguably indefensible. The
disproportionate reliance on ‘noble ideals of motherhood’ which
ultimately proves to be a ‘public morality’ argument is given undue
reverence, disregarding the economic benefits that the surrogate
mothers derive from commercial or even compensated surrogacy. It
also has the effect of denying women agency of their bodies, and
treating them as entities which require constant protection by the State
by policing. Stifling means of livelihood of these women with the
lack of focus on measures to discourage commercial surrogacy
simultaneously in the form of vocational training and employment
opportunities indicates an abdication of responsibility. Additionally,
the discriminatory provisions guised in the form of ‘eligibility
criteria’ are untenable in light of progressive rights-based judgments
like Puttaswamy, Navtej Singh Johar, and NALSA. The spirit of the
aforesaid judgments calls for equal treatment of these marginalized
groups and rectifies laws, granting them civil rights on par with the
rest of the population. For a great section of the categories of people
including LGBTQIA community (and others mentioned above) are
excluded from acting as ‘intending couples’, surrogacy is an
indispensable method through which they can have biological
children. The aggressive restraint on their reproductive choices
violates their right to privacy grounded in the fundamental rights of
Article 14, 19 and 21. The tough punishments meted out in the Bill,
without addressing core concerns of the surrogacy industry, are an
indication of over reliance on the coercive power of the government.
In addition to this, there are the technical issues in the form of
excessive delegation on the Surrogacy Boards and lack of prescription
of appellate and review procedure in case of rejection of certificate of
eligibility for the surrogate mother and the intending couples. These
provisions call for rectification. At this juncture, it is our submission
that the recommendations of the Parliamentary Committee Report
which endorsed a compensated surrogacy model, and more inclusive
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provisions of eligibility are more appropriate in balancing rights of
the surrogate mother with that of the prospective parent(s) who desire
children through surrogacy. It remains to be seen whether these
recommendations are adopted before the Bill is passed by the
Parliament. It will also be interesting to note the Court’s findings if
the constitutionality of the Bill is challenged in the future.
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Abstract

The oppression and marginalization of the
LGBT+ community in various societal spheres
have been long known, but ‘queer migration’
due to persecution based on their identity is a
relatively recent phenomenon. LGBT+
applicants face a range of legal, social and
procedural hurdles throughout their asylum
application process. In general, the
experiences of LGBT+ individuals are often
homogenized, and the assessing authorities
fail to take into account factors such as race,
religion, and nationality, which play a vital
role in the persecution faced by them. A
disproportionate emphasis lies on proving
their sexual/gender identity, as opposed to
their past persecution, which points towards a
need to pay close attention to issues of
credibility. The Convention Relating to the
Status of Refugees, 1951 provides a range of
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rights to refugees; however, the living reality
of LGBT+ refugees in host countries is
entirely different. They face discrimination
while accessing housing, employment,
medical assistance, etc. Due to their LGBT+
status as well as their refugee status, they are
doubly marginalized, and hence the denial of
their socio-economic rights amounts to a
violation of their fundamental human rights.
Such a denial defeats the primary purpose of
refugee law, which is to offer surrogate
protection to refugees. The authors have
analyzed reports of LGBT+ refugees in
different countries to emphasize the need for
structural changes in their asylum regimes.
Such refugees are fundamentally different
from and more vulnerable than ordinary
refugees, which warrants the need for
distinctive measures in order to safeguard
their interests.

I. INTRODUCTION

Targeted violence and discrimination against individuals based on
their sexual orientation and gender identity (“SOGI”) is largely
prevalent across the world. However, it has recently been recognized
as a ground for seeking asylum in other countries under the
Convention Relating to the Status of Refugees, 1951
(“Convention”)." More specifically, SOGI has been recognized as a

Yconvention Relating to the Status of Refugees (adopted 28 July 1951, entered into
force 22 April 1954) 189 UNTS 137 art 1 A (2) (Refugee Convention).
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characteristic constituting membership of a particular social group.?
This recognition is based on the fact that it is an ‘immutable
characteristic’ and a fundamental aspect of one’s identity, which they
should not be required to hide or change.® Despite this, however,
LGBT+ asylum seekers routinely face persecution in the form of
severe human rights violations in their home countries, due to which
they escape and seek asylum in relatively safer host countries.

Various issues underlie the broad theme of this paper; however, the
authors intend to focus on the threshold for persecution under the
Convention, the specific issues faced by LGBT+ persons during the
process, and the different changes needed in the international refugee
framework to make it more inclusive of and sensitive towards the
LGBT+ community. Part Il of this paper will analyze what kind of
acts constitute persecution and explore whether and how an
individual’s SOGI can act as the underlying cause for persecution, as
well as the standard applied by different courts in order to determine
the same. Part Ill and IV will then examine issues of credibility of
asylum applications and the manner in which Refugee Status
Determination (“RSD”) is conducted. Part VV will focus on case
studies of Turkey, Canada, and the European Union to unpack the
obstacles faced by an LGBT+ asylum seeker at every stage of the
process, and how they face discrimination even after being granted
refugee status. The authors have chosen these particular countries
primarily because they have established refugee law frameworks in
place and are signatories to the Convention. These countries are also
those where asylum is most frequently sought as they have anti-
discrimination laws in place and are relatively safer in terms of other

2., .

ibid.

3Benjamin Perryman, Deborah Morrish & Abbas Kassam, ‘The Nebulous Nexus
Between Sexual Orientation and Membership in a Particular Social Group’, [2014]
Human Rights Nexus Working Group Meeting, 10™ World Conference of the
International Association of Refugee Law Judges, Tunisia, 3.
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persecutory activities. Thereafter, the paper will focus on the socio-
economic discrimination faced by such asylum seekers both during
and after RSD and analyze the changes that could be made to the
overarching framework in order to ensure better protection of such
refugees. Finally, Part VI will provide certain recommendations
pertaining to structural changes that could be introduced in the system
in order to make it more sensitive to the needs of this community.

II. SOGI As A GROUND FOR PERSECUTION

Refugees and asylum seekers are entitled to basic non-derogable
human rights in accordance with several international human rights
instruments, both during and after the status determination process.
Such rights include a range of civil, political and socio-economic
rights, such as the right to physical security and bodily integrity, right
against arbitrary detention, freedom of expression and association,
amongst others. For the LGBT+ population, these rights are routinely
violated in the form of arbitrary arrest and detention, rapes and
torture, discrimination in access to public services, etc.* The principle
of non-discrimination is also firmly rooted in the Convention which
implies that all the provisions and rights under the Convention must
be implemented in a non-discriminatory manner.® Principle 23 of the
Yogyakarta Principles also emphasizes on how everyone has the right
to seek asylum from persecution in another country, including when

*What amounts to ‘a serious violation of international human rights law’?
‘(Geneva  Academy, 2014), <https://www.geneva-academy.ch/joomlatools-
files/docman-
files/Publications/Academy%20Briefings/Briefing%206%20What%20is%20a%20s
erious%20violation%200f%20human%?20rights%20law_Academy%20Briefing%20
N0%206.pdf> last accessed 27 December 2020.

5Preamble, Refugee Convention.
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such persecution is on the basis of their SOGI,® apart from other rights
such as freedom from torture and exploitation,” housing,® education,’
health™® and other basic human rights.

The term ‘particular social group’ (“PSG”) as mentioned in Art.
1(A)(2) of the Convention has been subject to a variety of
interpretations in the past; however, the most significant one is the
‘immutable characteristic’ theory. Admittedly, some courts have also
taken differing views to state that only a voluntary association of
individuals can constitute a particular social group under the
Convention." The Matter of Toboso Alfonso® was the first case to
recognize homosexuality as an immutable characteristic, where a gay
asylum seeker was granted asylum for being persecuted on the basis
of his identity. The Court in Amanfi v. Ashcroft,* where the applicant
faced persecution because of his imputed identity as a homosexual,
upheld that persecution on the basis of SOGI can be perpetrated on
the basis of imputed or perceived identity.

A fundamental criticism of this interpretation of PSG is that it
assumes that an individual's sexuality or gender identity remains static
throughout their life. It fails to recognize that such identities are often
fluid and can change with time and experiences."* It can also be

®International Commission of Jurists, “Yogyakarta Principles: Principles on the
Application of International Human Rights Law in Relation to Sexual Orientation
and Gender Identity’, (March 2007), principle 23 (A) (Yogyakarta Principles).

7Yogyakarta Principles, principle 10.

8Yogyakarta Principles, principle 15.

9Yogyakarta Principles, principle 16.

10Yogyakarta Principles, principle 17.

Ycanada- Attorney General v. Ward [1993] 2 S.C.R 689 (Can.).
12\atter of Toboso Alfonso [1990] BIA 20 I. & N. Dec. 819.
13Amanfi v. Ashcroft [2003] 3d Cir. 328 F.3d 719.

Y“Moira Dustin & Nina Held, ‘In or out? A Queer intersectional approach to
‘Particular Social Group’ membership and credibility in SOGI asylum claims in
Germany and the UK, 2018, GenlUS — Rivista di studi giuridici sull orientamento
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affected by external factors such as culture and general social and
political surroundings. As a result, SOGI does not necessarily always
have a visible external manifestation.”® That being said, visibility can
still be an essential factor in determining whether the persecution
occurred ‘on account of” a Convention ground, i.e., the nexus between
the persecution and the protected characteristic under the
Convention.'® A significant number of LGBT+ asylum seekers do not
have sexual relations or partners and are persecuted based on their
identity alone. Therefore, the court in the case of In Re Acosta'’
acknowledged that homosexuality is constituted by identity, and not
by its performance or action. However, it is essential to consider that
a lot of LGBT+ individuals conceal their identity out of fear.'® Hence,
placing undue importance on visibility in LGBT+ asylum claims to
establish membership of a PSG may go against the fundamental
principles of refugee law i.e., to provide a regime of surrogate
protection.

While there is no universally accepted definition of persecution,
scholars have argued that major and recurring human rights violations
broadly encompass it.** This, by implication, suggests that not every
human right violation will amount to persecution. Article 9(1)(a) of

sessuale e sull’identita’ di genere, No. 2, 74, 78 (2018); Alex Powell, ‘Interviews
with Asylum Seekers Reveal Why the Home Office Rejects So Many LGBT
Claims’, (The Conversation, 4 September 2019),
<https://theconversation.com/interviews-with-asylum-seekers-reveal-why-the-
home-office-rejects-so-many-Igbt-claims-122905> accessed 16 June 2020.
1%y ohannes Lucas Gartner, ‘(In) Credibly Queer: Sexuality Based Asylum in the
European Union’ in Judith S. Goldstein & Anthony Chase (eds), Transatlantic
Perspectives on Diplomacy and Diversity (2015).
16Fadi Hanna, ‘Punishing Masculinity in Gay Asylum Claims’ [2005] 114 Yale L.
J. 913,914,
|n Re Acosta [1985] BIA 19 I. & N. Dec. 211.
18., .

ibid.
19John Tobin, ‘Assessing GLBTI Refugee Claims: Using Human Rights Law to
Shift the Narrative of Persecution Within Refugee Law’ (2012) 44 International
Law and Politics 448, 452; James Hathaway, ‘Fear of Persecution and the Law of
Human Rights’ (2002) 91/1 Bulletin of Human Rights 99.
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the European Qualification Directive states that the relevant acts must
be ‘sufficiently serious’ by their nature or repetition to constitute a
‘severe violation of basic human rights’. The United Nations High
Commissioner for Refugees (“UNHCR”) Guidelines encompass a
variety of acts which qualify as persecution: violence, detention,
torture, and other grave forms of human and socio-economic rights
violations.”

The threshold for persecution under the Convention is unclear and has
been differently interpreted across the world.?* This lack of clarity can
perhaps be explained by the inherent difference between international
human rights law and refugee law, i.e., while the former seeks to
protect all human rights irrespective of the degree of violation, the
latter is more concerned with providing a regime for surrogate
protection in light of a home country’s breakdown of state protection.
It also focuses more on the violation of human rights based on a
Convention ground.?

A ‘well-founded fear’ of persecution is a pre-requisite for making an
asylum claim.”® However, it is incredibly subjective and depends on
the applicant’s narrative. To determine well-founded fear, the
applicant’s subjective fear of persecution should be given primary
importance. The UNHCR Guidelines specify that past persecution is
not a pre-requisite for granting asylum.?* The UNHCR acknowledges

2OUNHCR Guidelines, para 20-25.

2lg.c Nirmal, ‘Refugees and Human Rights’ [2001] 6 Indian Society of
International Law (ISIL) Yearbook of International Humanitarian and Refugee Law
1.

22Tobin, (n 19) 451.
23Refugee Convention, art 1(A) (2).

24UNHCR, ‘Guidelines on International Protection No. 9: Claims to Refugee Status
Based on Sexual Orientation and/or Gender Identity within the context of Article 1
A(2) of the 1951 Convention and/or its Protocol relating to the Status of Refugees’,
(23 October 2012), HCR/GIP/12/01, para 18 (UNHCR Guidelines).
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that a lot of such applicants might be fearful of ‘coming out’ and thus,
tend to conceal their identity. Apart from this, a common aspect of
such cases is that they are extremely fact-specific and depend on the
circumstances and evidence produced.® This ambiguity, in turn,
leaves a lot of discretionary powers with the authorities to determine
claims in line with the host country's political, religious and
xenophobic agendas.?

The UNHCR also emphasizes on how a pattern of discrimination or
targeted harassment could reach the threshold for persecution in some
instances.”” More importantly, each claim of persecution must be
analyzed after taking into account the objective circumstances in the
home country as well as prevalent homo/transphobia, and subjective
lived experiences of the applicant. Aaron Sussman argues that there
are certain indicative factors of a “pattern or practice of persecution’
on the basis of SOGI in a country, and that the presence of these
factors create an atmosphere where LGBT+ persons are more likely
to face persecution.?® He bases this on the analysis drawn by the US
Court of Appeals in the case of Bromfield v. Mukasey,”® where the
court analysed such factors present in Jamaica and drew an
affirmative conclusion regarding the presence of persecution. Hence,
these factors can be used as proof for creating a presumption of well-

25Roger Haines QC, ‘Gender-Related Persecution’, in Erika Feller, Volker Tiirk &
Frances Nicholson (eds), Refugee Protection in International Law: UNHCR's
Global Consultations on International Protection (2003); UNHCR, ‘Guidance Note
on Refugee Claims Relating to Sexual Orientation and Gender Identity’, (21
November, 2008) para 10 (UNHCR Guidance Note).

26Swetha Sridharan, ‘The Difficulty of U.S. Asylum Claims Based on Sexual
Orientation’, (Migration Policy Institute, 29 October 2008),
<https://www.migrationpolicy.org/article/difficulties-us-asylum-claims-based-
sexual-orientation> accessed 16 June 2020.

2"UNHCR Guidance Note, para 10.

28 Aaron Sussman, ‘Expanding Asylum Law’s Pattern or Practice of Persecution
Framework to Better Protect LGBT Refugees’ [2013] 16 University of
Pennsylvania Journal of Law and Social Change 111, 123.

298romfield v. Mukasey, 543 F. 3d 1071 (9" Cir. 2008).
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founded fear. They include laws that criminalise homosexuality, mob
violence and state-sponsored violence, ingrained societal homophobia
and homophobic culture, amongst others.** However, these factors are
relatively loosely worded and might lead to an abuse of the RSD
procedure by applicants. Creating such a strong presumption may
have the impact of allowing applicants to use their SOGI to gain
asylum when their reason for persecution was not on the basis of their
SOGI. This possibility of abuse is why intersectionality of
persecution and its contextualisation against a certain background
must be a strong consideration in the determination of claims, instead
of looking at the presence of one factor in isolation.

LGBT+ persons all over the world routinely face discrimination and
harassment on the basis of their identity, although they are equally
entitled to all human rights.®* The question that then arises is whether
they can be reasonably expected to conceal this identity or not be as
open about it as they would like, in order to avoid persecution or
harassment? The UK Supreme Court in HJ (Iran) and HT
(Cameroon) v. Secretary of State for the Home Department®
emphatically laid down that LGBT+ persons should not be expected
to conceal their identity in order to escape or avoid persecution in
their country. This position differs significantly from earlier
jurisprudence which laid down the ‘reasonable tolerance’ test,
according to which LGBT+ individuals could be expected to avoid
persecution by hiding their identity. Scholars have also argued that
being forced to hide one's identity can also be a form of self-
oppression.® It is violative of the fundamental principles of equality,
privacy, and non-discrimination as laid down in international human

3OSussman, (n 28) 124-129.
$UNHCR Guidance Note, para 9.

2h; (Iran) and HT (Cameroon) v. Secretary of State for the Home Department
£2010] UKSC 31.

%Tobin, (n 19) 451.
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rights instruments.** Therefore, such an act would amount to
persecution, even though it does not result in an explicit harm to the
individual. This view is also supported by the broader reading of the
term persecution, i.e., any act which involves a human right violation.
However, considering the tests discussed above, not every human
right violation would amount to persecution and should be
contextualized in each situation depending on the vulnerability and
specific impact on the victim, the magnitude of violation of the right,
the previous acts of the persecutor, whether such acts were state-
sanctioned, etc.*

The Yogyakarta Principles acknowledge that LGBT+ persons are
entitled to human rights on an equal footing as the rest of the world
and also recognize the obligation of states to grant asylum on the
basis of persecution due to SOGL* Although not binding, these
principles are of persuasive value in the interpretation of human rights
jurisprudence and a law criminalizing homosexuality would qualify as
persecution not only as per human rights law®, but also according to
the UNHCR Guidelines, which emphasize on how anti-homosexuality
laws are strongly indicative of persecution, irrespective of whether
they are enforced or the kind of penalties they impose.® It is widely
accepted that such laws are inherently discriminatory and violative of
human rights jurisprudence in general.*® Hence, although the
existence of such laws creates a strong presumption of persecution,
the burden is still on the applicant to show the existence of his/her
well-founded fear of persecution. The Court of Justice of the

%I nternational Covenant on Civil and Political Rights (adopted 16 December 1966,
entered into force 23 March 1976) 999 UNTS 171 art. 27 (ICCPR).

®Geneva Academy, (n 4) 34.

36Yogyakarta Principles, principle 23 (A).

37Senthorun Raj, ‘Asylum, Sexual Orientation and,” (2015) The Wiley Blackwell
Encyclopedia of Gender and Sexuality Studies, 2.

BUNHCR Guidelines, para 17.

%INational Coalition for Gay and Lesbian Equality v. Minister of Justice & Ors
[1998] (12) BCLR 1517 (CC) (S. Afr).
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European Union, in X, Y & Z v. Minister voon Immigratie von Asiel,*

held that unless the actual implementation of such laws is
persecutory, the existence of these laws in itself will not constitute
persecution. There needs to be some element of individuated
persecution. This interpretation is not in line with the broader human
rights understanding of the term persecution and results in narrowing
the scope of protection.

I1l.  ANALYSING THE REFUGEE STATUS DETERMINATION

PROCESS

The issues faced by LGBT+ refugees and asylum seekers during RSD
are unique as compared to other refugees. Despite them being granted
rights under the Convention, deep-seated social prejudices create
hurdles in the interview and screening process of the asylum seekers.
The general legal rule is that the burden of proof is on the applicant to
prove his SOGI and substantiate his claim. The authorities investigate
the facts with the evidence produced and adjudge the credibility of the
claim. The authorities are duty-bound to actively co-operate with the
applicant through the entire process.”* The RSD assesses the claims
on two aspects; the applicant’s credibility and the evidence produced.
UNHCR provides extensive guidelines to assess the credibility of the
applicant and offers a uniform evidentiary standard for countries to
follow.

On the credibility aspect, the UNHCR Guidelines state that a sensitive
and personalised system should be adopted to assess the applicant's

40X, Y &Z v. Minister voon Immigratie von Asiel Joined cases C-199/12, C-200/12
& C-201/12, [2014] OJ C9/8.
*UNHCR ‘UNHCR's Oral Submissions at the Court of Justice of the European

Union: Hearing of the case of Minister voor Immigratie en Asiel v A, B and C* (25
February 2014) C-148/13, C-149/13 & C-150/1325 para 7.
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claim.** A conducive environment should be ensured during the
screening process to enable applicants to present their claims
fearlessly.”® The focus should not be on the applicant's sexual
practices but his experiences and feelings in order to ascertain his
SOGI.* Although, there is no straightjacket formula to determine the
credibility of the applicant’s SOGI claim, the UNHCR Guidelines
provide probable indicators; for instance, if the applicant identifies
himself as an LGBT+ or has ‘come out’ to others, that ascertains his
SOGI.”® Whether the applicant has engaged in, or has the desire to
engage in sexual or romantic relations is another strong indication.*
Instances of feeling ‘different’ in their childhood about their SOGI
can aid in determining the claim. Moreover, the applicant’s non-
disclosure of his identity to his family members, previous
heteronormative marriage or children out of wedlock should not have
an adverse effect on his claim.*” Transgender applicants may or may
not have undergone medical surgery or treatment to match their
identity. The applicant may or may not know the LGBT+ community,
its culture, or terminology. All these factors do not diminish the
credibility of the applicant as it is shaped by his social, economic, and
cultural background.” These indicators are not conclusive but only
act as a helping hand in ascertaining the credibility of the claim.

On the evidentiary front, the UNHCR Guidelines clearly state that the
applicant's testimony alone should be taken as primary evidence, as

*2UNHCR Guidelines, para 62.
BUNHCR Guidelines, para 58.

44UNHCR, IARLJ and ELENA ‘Summary Report: Informal Meeting of Experts on
Refugee Claims relating to Sexual Orientation and Gender Identity’ (September
2011) para 9.

®UNHCR Guidelines, para 63.
46., .
ibid.
M yenni Millbank, ‘From Discretion to Disbelief: Recent Trends in Refugee

Determinations on the Basis of Sexual Orientation in Australia and the United
Kingdom’ (2009) 13 Intl J Hum Rts 1, 2.

“Bibid para 7.
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they often face persecution from their community or family.* It is
impermissible to demand documented proof of intimate acts from
their private sphere; thus, there is no mandate to produce
photographic or documentary evidence or oral statements from
witnesses.”® Additionally, no form of medical testing to determine the
applicant’s sexual orientation is permitted.”* Alternatively, forcing a
physical demonstration of intimate acts is prohibited as it is a
violation of their fundamental human rights.”> However, medical
evidence in the form of sex-change surgeries, hormonal treatments,
etc., may be used as corroborative evidence to strengthen the
applicant’s claim.*® The UNHCR Guidelines acknowledge that,
information on the treatment of LGBT+ persons in the specific home
country is often absent; thus, that should not be the sole ground to
deny the presence of persecution.™

V. ISSUES OF CREDIBILITY AND EVIDENCE

A significant number of asylum claims are rejected due to their
apparent lack of credibility.> The problem here, however, lies in the

UNHCR Guidelines, para 64.

5OSatvinder Juss, ‘Sexual Orientation, and the Sexualisation of Refugee Law’
(2015) 22 (1) Intl J Minority & Group Rts 128, 152.

*lUNHCR ‘UNHCR’s Comments on the Practice of Phallometry in the Czech
Republic to Determine the Credibility of Asylum Claims based on persecution due
to Sexual Orientation’ (April 2011) para 3.1 (UNHCR Comments on Practice of
Phallometry).

S2UNHCR Guidelines, para 64.

*3ipid para 65.

ibid.

% Casper Latham, ‘Credibility of Asylum Claims’ (Richmond Chambers, 13 August
2019) <https://immigrationbarrister.co.uk/credibility-in-asylum-claims/> accessed
23 June 2020; Alex Powell, ‘Interviews with Asylum Seekers Reveal Why the
Home Office Rejects So Many LGBT Claims’ (The Conversation, 4 September

132



VoL. X NLIU LAW REVIEW ISSUE |

disproportionate emphasis placed on proving one's SOGI as opposed
to proving the persecution faced due to their SOGI.*® This emphasis is
demonstrative of a growing trend aimed at ensuring there is as less
number of false claims as possible. While on the one hand, it is
essential to determine the genuineness of an application, the method
of determining the same is often insensitive and degrading.*’
Although UNHCR provides guidelines and a broad framework for the
authorities to follow to ensure that LGBT+ applicant’s claims are
justly accepted, the reality is drastically different.

Firstly, the applicants flee their home country due to persecution from
their community or government, leaving them traumatized and in a
highly vulnerable position.® Majority of them are uncomfortable
revealing intimate details about their personal life to the interviewing
officials and reliving their trauma.® Owing to the sensitivity of the
subject matter, the applicant's version of the event during the
interview might not always be consistent, detailed, or complete. The
psychological trauma, as well as inherent homophobia, affects the
interview process, which makes the applicant hesitant or incapable of
narrating the event with accuracy, leading to inconsistencies and
misrepresentations in the information provided.®® This hesitation is
often used against the applicant as an instrument to strip his

2019)  <https://theconversation.com/interviews-with-asylum-seekers-reveal-why-
the-home-office-rejects-so-many-lgbt-claims-122905> accessed 23 June 2020.
*0Gartner (n 15) 45.

* Janna Wessels, ‘Sexual Orientation in Refugee Status Determination’ (Working
Paper Series No. 73, Refugee Studies Centre, Oxford Department of International
Development April 2011), 13.

%8y eronica Carlino, ‘Fairness Considerations: The Impact of Sexual Orientation on
Asylum, Refugee Status, and Persecution’ (2012) 18 New Eng J Intl & Comp L
477, 484.

59Sheldon Magardie, ““Is the Applicant Really Gay?” Legal Responses to Asylum
Claims Based on Persecution Because of Sexual Orientation’ (2003) 55 Agenda:
Empowering Women for Gender Equity 81, 82.

®Jenni Millibank and Laurie Berg, ‘Constructing the Personal Narratives of
Lesbian, Gay and Bisexual Asylum Claimants’ (2009) 22 (2) JRS 195, 198.
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credibility, not accounting for the psychological factor that affects the
applicant while narrating his persecution.

Other applicants resist disclosing the real reason for fleeing their
country, the event of persecution and their true identity as they fear
social stigma or harassment in the host country or discrimination by
interviewing officials.®® They fear being ostracised, harassed, or
victimized by the other refugees and asylum seekers as well because
the confidentiality of their claim is not always maintained. Interviews
are often held in small crowded offices, adding to the asylum seeker’s
reluctance to freely communicate the details with the authorities
which is often employed to question the credibility of the applicant.®

Secondly, although the UNHCR Guidelines state that the applicant’s
testimony in itself is sufficient evidence to prove his SOGI, the
authorities, in reality, do not adhere to this principle. There is a
culture of disbelief when it comes to claims based on SOGI, primarily
since it is easier to make bogus SOGI claims owing to its inherent
limitations of refuting it.%® This disbelief has resulted in a widespread
practice amongst officers to demand corroborative evidence from the
applicants in addition to their testimony, which the applicants are not
always in the position to produce.** Applicants seldom have the
liberty to gather documentary evidence before fleeing their country,
much like other asylum seekers. This demand for corroborative
evidence places legitimate applicants at a significant disadvantage by
excessively increasing their burden of proof. Although, it can be
argued that the mere testimony of an applicant is insufficient to form

61Amnesty International, ‘Crimes of Hate, Conspiracy of Silence’ (Amnesty
International Publications 2001) 24.

62Magardie (n 59) 83.

pavid A. B. Murray, ‘Queer Forms: Producing Documentation in Sexual
Orientation Refugee Cases’ (2016) 89 (2) Anthropological Q 465, 479.

64Jenni Millibank, ‘The Ring of Truth: A Case Study of Credibility Assessment in
Particular Social Group Refugee Determinations’ (2009) 21 (1) URL 1, 21.
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the entire basis for granting asylum and there needs to be some
concrete evidence to prove one's LGBT+ status, the circumstances
under which the claimants leave their country should also be
considered.  Obtaining such evidence can be challenging and
therefore, expecting it as a pre-requisite for asylum can be
unreasonable.®

Thirdly, the RSD of the claim is eventually in the hands of the
authorities, whose inherent prejudices and expectations come into
play.®® The interviewing officials often rely on the stereotypical idea
of mannerisms and appearances to adjudge the SOGI of the applicant,
such as a gay man must be flamboyant and feminine, and a leshian
should be butch in their dressing and demeanour.” As in many
countries, homosexuality is looked at only as an externally visible
characteristic. The case of In Re Soto Vega becomes relevant in this
context as the applicant’s claim therein was rejected because he did
not display stereotypically homosexual external characteristics.®® The
authorities often engage in inappropriate and sexually explicit
questioning.®® They do not account for cultural and regional
differences amongst the applicants; thereby, compelling them to
frame their experiences in accordance with westernized concepts of
SOGI, so as to fit into the definition laid down in their domestic
refugee law and the Convention.” Further, there is a tendency to view
the entire LGBT+ community as a monolith and comprising mainly
of homosexuals. Since the homosexual asylum claims are more in
number as compared to bisexual or transgender claims, the spotlight

%ibid.
®UNHCR Guidance note, para 36.
67., .
ibid.
%|n Re Soto Vega [2004] BIA A-95880786.
*Marta D’epifanio, ‘Credibility Issues of LGBTI Asylum-Seekers in the Refugee
Status Determination’ [2011] Istanbul Bilgi U. 48.
PUNHCR “Discussion Paper on the protection of lesbian, Gay, Bisexual,

Transgender and Intersex Asylum Seekers and Refugees’ (22 September 2010) para
31 (UNHCR Discussion Paper).

135



SHRIYA KAMAT & WE’RE HERE AND WE’RE QUEER-
PRIYAL SANGHVI A CRITICAL APPRAISAL OF
LGBT+ PROTECTION

is primarily on homosexual asylum seekers, effectively sidelining the
rest of the LGBT+ spectrum.”™ Several transsexual applicants face
specific problems such as gender mismatch with the one specified on
their ID and difficulty in accessing public spaces.” Bisexual claims
are also not given importance and are assessed according to a rigid
understanding of sexuality.”

The interviewing officials and the interpreters often lack formal
training in interviewing vulnerable groups. They have inadequate
knowledge and little conceptual understanding of sexual identity,
sexual orientation, gender identity, and LGBT+ terminology.” They
are unaware of the complexities around gender identity and the issues
faced by transgender and intersex individuals. Thus, they are often not
equipped to hold interviews for the applicants and to adjudge upon
their claims. Further, the applicants are from varied cultural and
regional backgrounds. They lack an understanding about the correct
vocabulary and terminology concerned with SOGI either due to
illiteracy or unfamiliarity with the language in the host country, or
absence of LGBT+ terminology in the home country. The
interpreters must bridge the language and cultural gap; however, ill-
informed or an insufficient number of interpreters affects the accurate
assessment of claims.

Sean Rehaag, ‘Bisexuals Need Not Apply: A Comparative Appraisal of Refugee
Law and Policy in Canada, the United States, and Australia’ (2009) 13 The Intl J
Hum Rts 415, 418.

72Rasha Younes, “Don’t Punish Me for Who I Am” Systemic Discrimination
Against Transgender Women in Lebanon’ (Human Rights Watch, 3 September
2019) 61 <https://www.hrw.org/report/2019/09/03/dont-punish-me-who-i-
am/systemic-discrimination-against-transgender-women-lebanon> accessed 23 June
2020.

"Dustin (n 14) 81.

74United Kingdom Lesbian and Gay Immigration Group, ‘Failing the Grade: Home
Office Initial Decisions on Lesbian and Gay Claims for Asylum’ (April 2010) 11
<https://uklgig.org.uk/wp-content/uploads/2014/04/Failing-the-Grade.pdf> accessed
23 June 2020.
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Fourthly, although the UNHCR Guidelines explicitly prohibit any
form of medical testing to ascertain the sexual orientation of the
applicant, certain  countries use penile and vaginal
plethysmography.” Authorities use visual stimuli to measure the
degree of arousal without accounting for individual or cross-cultural
experiences and psychological factors.”” Such tests not only infringe
human rights but also have no scientific backing.” Regardless, they
are frequently used to ascertain the SOGI of the applicants,” making
the interview process exceptionally arbitrary and unmerited.
Additionally, in several cases, the authorities have rejected the
application if the applicant was married to the opposite sex in the
home country;* or had children out of wedlock;®" or had sexual
relations with the opposite sex.* The authorities ignore that the
applicants in their home country are often forced to conform to
societal norms induced by family pressure and even coerced into
marriages. They might need to hide their real identity to prevent
ostracization. There may be instances where the applicant might also
discover his SOGI after several years. The authorities often fail to
account for these possibilities while assessing credibility of claims.

Fifthly, in regressive countries, there is little to no accurate ‘country
of origin’ information. The existence of LGBT+ people and the

UNHCR Guidelines, para 65.

76Europeam Union Agency for Fundamental Rights, ‘Current Migration Situation in
the EU: Lesbian, Gay, Bisexual, Transgender, and Intersex Asylum Seekers’
(March 2017) 6 (EU Asylum Seekers Report).

"ibid.

"8UNHCR Comments on Practice of Phallometry, para 3.1.

"UNHCR's Comments on the Practice of Phallometry in the Czech Republic (n
40); UNHCR Discussion Paper, para 33.

83enni Millibank and Catherine Dauvergne, ‘Before the High Court: Applicants
S396/2002 and S395/2002, a Gay Refugee Couple from Bangladesh’ [2003] 25 (1)
The Sidney L Rev 97, 123.

81| eke v Canada (Minister of Citizenship and Immigration) [2007] FC 848.
82UNHCR Guidelines, para 63.
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discrimination and abuses that they are subjected to are often
suppressed;® thus, making it extremely difficult for asylum seekers to
corroborate their claims.

Lastly, the intersectionality of identity also plays a crucial role in the
assessment of many LGBT+ claims. Often, an LGBT+ asylum
seeker's religious, ethnic, or other identities play a role in their
persecution. For example, Muslim asylum seekers faced
Islamophobia in host countries in the post 9/11 scenario, which also
intersected with their sexuality-based oppression.®* The cause of
persecution itself may be a combination of factors which culminate
differently in each individual’s life. Therefore, it can be challenging
to ascertain the cause of persecution due to significant overlaps.® This
lack of clarity can result in placing an even higher burden of proof on
the applicants to establish their cause of persecution. However, as
long as the applicants can establish that their persecution was even
partly due to a protected Convention ground, they are eligible for
protection.*® This intersectional persecution or oppression can
exacerbate their feelings of isolation and mental distress and place
them in a position where they are unable to comprehend the reason
for their persecution.’” The UNHCR Guidelines, while acknowledging
the subjectivity associated with every applicant's experience,
emphasize on how the RSD process should be sensitive in this regard
and should strive to create an overall safe environment for them to

83UNHCR Discussion Paper, para 23.

84‘Muslim LGBTIQ+ Refugees More Likely to Gain Asylum in Germany if they
Conform to Stereotypes’ (Taylor and Francis Group, 25 July 2019)
<https://www.eurekalert.org/pub_releases/2019-07/tfg-mir072419.php>  accessed
23 June 2020.

85Dale Buscher, ‘Unequal in Exile: Gender Equality, Sexual Identity, and Refugee
Status’ (2011) 3 Amsterdam L Forum 92, 96.

8Gafoor v INS, [2002] 9th Cir. 231 F.3d 645, 652.

87Buscher (n 85) 94.

138



VoL. X NLIU LAW REVIEW ISSUE |

make their claims.®® That being said, the UNHCR Guidelines,
Guidance Notes and other authorities merely serve as tools of
interpretative guidance and are ultimately not binding on the states
parties. Therefore, in reality, many countries employ their own RSD
procedures which significantly differ from the UNHCR Guidelines,
and thus, there is a need to bring them in conformity with the same.
Several countries do not even collect data on the asylum claims of
LGBT+ applicants, as a result of which there is no analysis as to how
many such claims are successful.®* The inherent drawback of refugee
law can explain this inconsistency, i.e., a primary dependence on
States’ political will for its effective implementation.

An analysis of the RSD process exposes its bitter reality. The
authorities in most countries ignore the UNHCR Guidelines, the
domestic instruction manual® and domestic judgments®™ while
adjudicating LGBT+ claims. The applicant is imposed with an
overwhelming burden of proof. On one hand, when applicants do not
reveal their SOGI-based persecution due to fear of social
discrimination and stigmatization, they get their claims rejected due to
a lack of credibility. On the other hand, when the applicants reveal
their SOGI, their application still gets rejected if their mannerism or
appearance does not conform to preconceived notions of SOGI, or if
they are unable to produce corroborative evidence of their SOGI.
Therefore, attempts have been made by various countries to sensitize
RSD procedures and implement training programs for their officials

8UNHCR Guidelines, paras 58, 59.

89European Commission, ‘Ad Hoc Query on NL AHQ on National Asylum Policies
Regarding LGBT asylum-Seekers’ (European Migration Network, 2 May 2016)
<https://ec.europa.eu/home-affairs/sitesshomeaffairs/files/what-we-
do/networks/european_migration_network/reports/docs/ad-hoc-queries/ad-hoc-
queries-2016.1061 - nl_ahg_on_national_asylum_policies_regarding_Igbt-
asylum_seekers.pdf> accessed 23 June 2020.

Oys. Citizenship and Immigration Services, ‘Guidance for Adjudicating LGBTI
Refugee and Asylum Claims’ (RAIO Combined Training Course 2011) (US —
RAIO Training Course).

*1UNHCR's Oral Submissions (n 421).
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to help them better assess such claims.® This effort is only a small
measure in light of the pervasive discrimination against LGBT+
refugees, and there is a need to amend various aspects of the asylum
process in order to make a significant impact.”

V. POST STATUS DETERMINATION: AN ANALYSIS

The discrimination faced by LGBT+ asylum seekers owing to their
identity goes beyond the RSD process. Even after attaining refugee
status in the host country, they continue to be one of the most
vulnerable groups in the society. They face significant hardships
during the resettlement process as well. Factors such as ingrained
homophobia and transphobia, issues in documentation and
intersectional oppression create further barriers in offering them
adequate protection and result in a denial of their socio-economic
rights. The authors have examined the asylum regimes of Turkey,
Canada and the European Union in order to study the treatment of
LGBT+ refugees. These countries have varying degrees of tolerance
towards the LGBT+ community and also differ in economic
development and thus, can provide a broader understanding of the
quality of life of LGBT+ refugees post the RSD process. In terms of
international treaty obligations with respect to the protection of
refugees, these countries are signatories to the Convention as well as
the 1967 Protocol relating to the Status of Refugees which imposes on
them certain binding obligations such as guaranteeing basic
humanitarian treatment to refugees, amongst others.

ey Asylum Seekers Report 8; US — RAIO Training Course 29.
%Sridharan (n 26).
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A. Case Study on the treatment of refugees in Turkey

Turkey has ratified the Convention and the Protocol Relating to the
Status of Refugees, 1967, and provides protection to refugees under
the same. Turkey receives thousands of asylum seekers from Asia,
Africa, Europe, and the Middle East; however, it provides protection
only to individuals originating from Europe owing to its own
limitations.** Non- European asylum seekers are allowed to stay
temporarily during the pendency of the application for resettlement
with UNHCR. The refugees are assigned to pre-designated ‘satellite
cities’ by the Turkish government. However, they are seldom
provided with any financial support by the government or the
UNHCR. The burden of housing, food, and healthcare costs falls on
the refugees themselves. This puts LGBT+ refugees and asylum
seekers in a perilous position.*

The LGBT+ refugees and asylum seekers in Turkey are highly
vulnerable and live an extremely precarious life. Although the
domestic law in Turkey does not criminalize homosexuality, there
prevails an intolerant environment and animosity towards the sexual
minorities in the society. The LGBT+ refugees and asylum seekers
have often been victims of verbal and physical harassment, taunts,
threats, beatings, and sexual assault by the local community.®
Additionally, because they are non-citizens and cannot speak the local
language, they are targeted more than the Turkish LGBT+ population.
Moreover, the refugees have little faith in law enforcement as the

%Helsinki Citizens’ Assembly-Turkey and Organization for Refuge, Asylum, and
Migration, ‘Unsafe Haven: The Security Challenges Facing Lesbian, Gay, Bisexual
and Transgender Asylum Seekers and Refugees in Turkey’ (June 2009) 2 (Unsafe
Haven).

%ibid 1.

%ewe Need a Law for Liberation™ Gender, Sexuality, and Human Rights in a
Changing  Turkey’ (Human Rights Watch, 22 May 2008) 25
<https://www.hrw.org/report/2008/05/21/we-need-law-liberation/gender-sexuality-
and-human-rights-changing-turkey> accessed 23 June 2020 (Human Rights Watch).
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local police are either unwilling or incapable of protecting them.
Although, the refugees are entitled to the same rights as the citizens in
terms of police protection and legal recourse,®” the police rarely
investigate cases filed by them.% Instead the police often engage in
victim-blaming and reprimand the refugees for filing complaints.” As
a result, they fear going outside and prefer staying at home. Scholars
have argued that this results in double marginalization, which is a
result of their intersecting oppression, i.e., that of their LGBT
identity, as well as that of their race or nationality. It is not merely the
effect of simultaneously belonging to both communities, but the
multi-layered effect this has on their lives.'®

The refugees have to personally incur the cost of housing, which
becomes burdensome for the LGBT+ refugees and asylum seekers as
they seldom find a job, having fled their country with a minuscule
amount of money. They are generally housed together, but their
apartments are overcrowded and small. Landlords discriminate
against them by refusing to lease them a place or evict them, in case
their SOGI is discovered at a later stage.’™* There have been instances
of neighbours filing bogus complaints to the police or landlords in
order to get such refugees evicted on account of their SOGI.'*
Although, Turkish law does not explicitly prohibit housing
discrimination based on SOGI, certain protections are given to legal
tenants.’® However, the majority of LGBT+ refugees do not sign

%7 Constitution of the Republic of Turkey arts. 10, 12.
%nsafe Haven (n 94) para 3.3.
99, .
ibid.
100p mela Heller, ‘Challenges Facing LGBT Asylum Seekers: The Role of Social

Work in Correcting Oppressive Immigration Processes’ (2009) 21 J of Gay &
Lesbian Social Services, 295.

103} man Rights Watch (n 96) 42.
192y nsafe Haven, (n 94) para 3.4.
103¢0de of Obligations and Real Property Rentals Act No. 6570 (1955).
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official housing contracts and thus, are unable to avail protection of
the law. Additionally, although they have a legal right to file a case
against the landlord, court charges and exorbitant legal fees make any
legal recourse inaccessible.

Turkish refugee regulation recognizes all asylum seekers’ right to
seek employment.’® However, in reality, the employment process is
extremely strenuous, expensive, and complicated, and thus, very few
can exercise this right. The refugees are mandated to submit
identification proof, educational documentation, hold a six-month
residence permit and obtain a sponsorship from the employer to apply
for a job.'® Obtaining all three is extremely difficult; therefore, only a
small number of refugees can obtain employment legally. Besides,
there exists an inherent bias in the local community that makes it
more difficult for LGBT+ refugees to obtain employment.'® Majority
of the LGBT+ refugees fail to find a job despite several efforts, due to
their external appearance. Some are even humiliated and targeted with
sexual slurs by customers.™ They face employment termination too,
if their SOGI is revealed later. Such a situation inadvertently compels
LGBT+ refugees to engage in illegal employment. These employers
take advantage of their vulnerable position and subject them to
inhumane working conditions and low pay. They face employment
discrimination, sexual harassment, physical violence, and
mistreatment both from employers and co-workers.'® With the
pressure of economic survival and lack of alternatives, they keep
enduring the ill-treatment.

104Ministry of Interior General Directorate of Security Circular No.57 (22 June
2006) art. 19.
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108w orld Refugee Survey 2009: Turkey’ (United States Committee for Refugees
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Racism and Intolerance, 8 February 2011) para 138.
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Some even resort to sex work for survival and are often forced to
engage in unprotected sex by the clients, in addition to being
subjected to continuous harassment and violence.'®® Thus, LGBT+
refugee sex workers face multi-layered marginalization - they are
refugees, belong to the LGBT+ community, are employed in a
socially- ostracized job, and have minimal access to healthcare. They
are forced into this occupation, which opens them to health issues
through sexually transmitted diseases and compromises their physical
safety.

LGBT+ refugees, like other refugees, are required to pay for their
medical costs. UNHCR provides minimal financial support only to
the most vulnerable. Medical care is inaccessible to a majority of
them due to their vocational and financial marginalization."® They are
unable to meet the expenses of treatments, surgeries, and medicines.
Furthermore, owing to their marginalization and past trauma, they
suffer from anxiety, depression, PTSD, suicidal thoughts, insomnia,
etc. Mental health problems are apparent, but mental health support
systems are inaccessible in the satellite cities to which they are
assigned.

The LGBT+ refugees and asylum seekers in Turkey are incredibly
marginalized, with virtually no employment, healthcare, housing, and
financial assistance. They are socially ostracized and face frequent
physical, mental, and sexual assault with no legal recourse.

B. Case Study on the treatment of refugees in the European

Union

199y nsafe Haven, (n 94) 22.

MO ylin Gencoz & Murat Yuksel, ‘Psychometric Properties of the Turkish Version
of the Internalized Homophobia Scale’ (2006) 35 Archives Sexual Behavior 597,
600.
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All European Union Member States are signatories to the Convention,
and they implement the guidelines laid down under the Convention
through national legislation.*  Additionally, the European
Qualification Directive lays down a uniform standard for qualification
of stateless persons and protection that should be extended by the EU
member states.'? It expressly mentions SOGI as a valid ground for
persecution,™® which resonates with the principles of equality and
non-discrimination enshrined in the EU Charter of Fundamental
Rights."* The qualification provides for a standard of assessment of
credibility, evidence™® and protection such as a resident permit and
accommodation,™® access to employment,*” healthcare™® and social
welfare.”™® The Asylum Procedures Directive is adopted to provide
professional training to interviewing officers and interpreters on
issues concerning LGBT+.'%

Although, on paper, the refugees are given complete protection; in
practice, the reality is drastically different. At the stage of assessment,
the Court of Justice of the European Union has laid down clear cut
parameters for the applicants claiming refugee status based on SOGI.

111Anita Orav, ‘The EU and the UN Refugee Agency (UNHCR): At a glance’
(European Parliament Research Service, May 2015).
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In Minister voor Immigratie en Aiel v. A, B, and C, the UNHCR
reiterated that the applicant's testimony counts for primary evidence,
tests for ascertaining SOGI are impermissible, and any previous
heteronormative marriage or sexual relations or the existence of
children by itself does not affect the credibility of the applicant.*
However, in Hungary, the authorities seek evidence beyond the
applicant’s testimony as proof that the applicant belongs to the
LGBT+ community. Therefore, they assign psychiatrists to perform
tests on the applicants to assess their sexual orientation.’” On the
other hand, authorities in Finland often lack the academic capability
and skill to assess claims made by LGBT+ applicants.*”® The training
of reception staff is not done in a systematic format; no specific
training or educational session takes place in France and Greece to
ensure awareness about LGBT+ issues and terminology.” The
interviewing officers, staff members, and police working with
LGBT+ refugees rarely attend educational seminars on how to
interact with vulnerable groups.

In Germany and Spain, LGBT+ citizens are frequent victims of
homophobia, transphobia, harassment, and violence, which render
LGBT+ refugees and asylum seekers vulnerable to it as well. Hate
crimes are perpetrated by individuals, government, private
organizations, and vigilante groups. The hate crimes against LGBT+
refugees are rarely officially recorded or reported; thus, the available
data and numbers are inaccurate and misleading.'* Civil society
organizations and several unofficial sources in Denmark, Sweden,
Finland, and the Netherlands regularly report instances of physical

2L yNHCR's Oral Submissions (n 41) para 12.
122p Asylum Seekers Report, 6.
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and verbal assault, sexual harassment, threats, stigmatization, and
discrimination.'?

Most EU member states do not provide private or LGBT+ specific
accommodation for LGBT+ refugees. However, countries like
Denmark, France, and Finland try to relocate them on a case-to-case
basis.’”’ In Sweden, refugees with special social needs are allotted
special security accommodation, and LGBT+ refugees qualify for
such special housing, especially if they have been victims of
harassment in their previous housing.'”® However, the demand for
these special housing units is higher than the supply; thus, not all
eligible LGBT+ refugees can avail of this facility. Women are
preferred over men, especially gay men, for transfer to more secure
accommodation. Cisgender gay men are only moved when they face
some sort of harassment or discrimination.

Majority of the EU member states provide necessary healthcare,
including vital treatments and emergency care to all refugees,
including the LGBT+ refugees. However, the problem arises in
gaining access to hormonal treatment for transgender refugees.
Hormonal treatment is of particular importance as interruption of such
treatment has dire physical and psychological consequences on the
refugee-patient.”® There is an absence of universal guidelines or
practices followed by all member states concerning the completion of
already initiated hormonal treatment. On one hand, Sweden, France,
and Denmark assess the urgency on a case-to-case basis and accord

126ihid 14.

127inid 13.

128: Accommodation  with  the Migration’ (Swedish ~ Migration  Agency)
<https://www.migrationsverket.se/English/Private-individuals/Protection-and-
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decision/Accommodation/Accommodation-with-the-Migration-Agency.html>
accessed 23 June 2020.
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treatment.*® On the other, Finland and Netherlands automatically
permit already initiated treatment to continue even at the stage of the
asylum process.* While countries like Greece, Hungary, and Poland
do not extend hormonal treatment to refugees or asylum seekers at
a”.132

On a detailed analysis of the policies, societal norms and behaviour, it
is evident that the LGBT+ refugees are reduced to the margins of the
society in the EU states. The EU states have been unable to protect
the interests of the LGBT+ refugees. However, they have
acknowledged the hardships faced by the LGBT+ refugees and have
taken steps to improve the system. Majority of the EU states have
established policies to handle LGBT+ claims, introduced LGBT+
sensitivity training, attempted to improve conditions in reception
facilities, and collated statistics on LGBT+ asylum seekers. However,
the EU member states still have a long way to go in terms of treating
their LGBT+ refugees at par with their citizens.

C. Case Study on the treatment of refugees in Canada

LGBT+ applicants and refugees in Canada frequently face lack of
access to necessary facilities such as medical care, housing, lawyers,
etc. during the application process. This also has a bearing on the
quality of their claim and the kind of evidence they can produce.
Given how a large part of the decision hinges on the nature of the
evidence, a lack of access to lawyers puts them at an unfair
disadvantage.” The RSD procedures of most countries also do not
cater to the specific needs of disabled, HIV positive, or racially

130ihid 14.

13Lihid 15.

132ihid 15.

133Angus Grant & Sean Rehaag, ‘Unappealing: An Assessment of the Limits on
Appeal Rights in Canada’s New Refugee Determination System’ (2015) Osgoode
Legal Studies Research Paper Series, 3.
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marginalized sections of LGBT+ asylum seekers.”** Most of them are
not allowed to work, and hence even basic sustenance is a challenge.

In Canada, there is a provision for ‘designated country of origin’
(“DCO”) which signifies those countries that are determined
relatively safe to return to for asylum seekers. LGBT+ individuals
from such countries are subjected to expedited asylum procedures.
The criteria on the basis of which such countries are determined ‘safe’
fail to consider factors which impact the everyday life of an LGBT+
person.’*® For example, merely because homosexuality is not
criminalized in a country does not mean it is safe in all respects for a
homosexual or another member of the LGBT+ spectrum. A large
number of corrective rapes, police brutality and generally anti-
homosexual or transsexual culture are reported in countries such as
Brazil and South Africa, both of which seem to be LGBT+ friendly
countries on paper.**

Recent changes in Canada’s immigration regime adversely affected a
lot of marginalized asylum seekers. Those who come from DCOs are
given shorter work permits and are not allowed to access basic or
advanced healthcare through the integrated federal health program.
Canada also has a system whereby refugees are given social insurance
cards starting with the number 9, thus revealing their refugee status.*
These measures, combined with generally prevalent homophobia and

13%Nick J. Mule & Erika Gates-Gasse, ‘Envisioning LGBT Refugee Rights in
Canada:  Exploring  Asylum  Issues’, 16, (OCASI, June  2012),
<https://ocasi.org/downloads/Envisioning_Exploring_Asylum_Issues.pdf> accessed
23 June 2020 (Envisioning).

"ibid 20.
136Amnesty International, ‘Making Love a Crime: Criminalisation of Same Sex
Conduct in Sub Saharan Africa’ [2013],

<https://www.refworld.org/pdfid/51d2a0144.pdf> accessed 6 October 2020.

137 canada Research Team of Envisioning Global LGBT Human Rights,
‘Envisioning LGBT Refugee Rights in Canada: Is Canada a Safe Haven?’, (OCASI,
September  2015), 29, <https://ocasi.org/sites/default/files/Igbt-refugee-rights-
canada-safe-haven_0.pdf> accessed 23 June 2020.
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xenophobia, prevents them from accessing employment even during
the asylum process. Racial discrimination is one of the most common
forms of discrimination in Canada, and the intersection of this with a
person's LGBT+ and refugee status can create multiple forms of
oppression for these persons.™® The asylum law regime also does not
cater to the specific needs of differently-abled or HIV positive
applicants.’*® Many of them face severe mental health issues due to
the arduous asylum process as well as their past persecution, for
which they are unable to access primary healthcare.*”® This also
creates great barriers in their resettlement into the country after being
granted asylum.

Therefore, there is a need to create LGBT+ friendly spaces even
amongst seemingly LGBT+-friendly countries. The UNHCR should
ideally step in to ensure a more sensitized and enhanced RSD
procedure for LGBT+ claimants. For example, in Turkey, the
UNHCR has stepped in to take palliative measures by making specific
recommendations to promote inclusivity in their refugee regime.
These include measures such as enacting specific anti-discrimination
legislation with SOGI as a protected ground, laws to prevent violence
and hate crimes, and specific amendments to their penal laws in order
to prohibit discrimination against such refugees while trying to access
housing, employment, and education.*** Decision-makers should also
be trained to focus more on the persecution faced by the claimants as
opposed to establishing their identity."*

138Envisioning, (n 135) 10.
139Envisioning, (n 135) 26.

149Garah Hall & Rohan Sajnani, ‘Mental Health Challenges for LGBT Asylum
Seekers in Canada’, (OCASI), <https://www.amssa.org/wp-
content/uploads/2015/06/Envisioning-Mental-Health-Information-Sheet1.pdf.>
accessed 23 June 2020.

141Envisioning, (n135) 9.
Y2 NHCR Guidelines, para 60 (ii).
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VI. RECOMMENDATIONS: QUEERING THE SYSTEM

LGBT+ refugees and asylum seekers experience persecution in a
complex manner. They are most vulnerable to discrimination,
violence and sexual abuse in the refugee system; however, they are
given the least priority. Since LGBT+ refugees and asylum seeker's
claims give rise to unique challenges, they require unique solutions to
safeguard their interests. Therefore, the authors propose specific
recommendations to make the refugee system more inclusive and
sensitive to the issues and needs of LGBT+ refugees.

Firstly, all countries should be signatories to the Convention Relating
to the Status of Refugees, 1951 in order to make them obligated to
grant asylum to those asylum seekers and refugees who are forced to
flee from their home country due to persecution. They should
inculcate the provisions of the Convention into their domestic law to
ensure the protection of LGBT+ refugees. Further, courts must also
adopt a more liberal approach towards what constitutes persecution
and give more importance to the subjective experience of the
applicant. At the same time, courts must also objectively analyse the
situation of home countries of asylum seekers. While determining
whether a particular act or law qualifies as persecution, international
human rights instruments should also be given importance.

Secondly, there is a need to re-examine the current refugee law
policies and framework to formulate a custom-made approach for
each member of the LGBT+ community. It is vital to recognize that
each group of the LGBT+ community requires a tailored approach
and detailed individual attention in future policies and frameworks
made in the sphere of refugee law. While it may appear that the
LGBT+ refugees and asylum seekers have gained much traction over
the years, in reality, research and studies have been limited only to
gay men, while lesbians, bisexuals, and transgender people are side-
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lined.**® Moreover, statistics prove that there exists a lacuna in
research on lesbians; their issue is integrated with gender-based issues
and ignored on the sexual orientation front.'* Women’s sexual
orientation gains less traction as women’s sexual activity has
historically been less visible and less threatening to the society when
compared to gay men’s sexuality."” Lesbian refugees and asylum
seekers face multi-layered marginalization: as a refugee, a lesbian,
and as a woman. Furthermore, bisexual asylum seeker’s claims are
repeatedly rejected because of the notion that their freedom of
‘choice’ absolves them of any fear of persecution.*® Bisexual
applicants challenge the very core of asylum procedures that is based
on binary sexual orientation. There is a need to re-analyse the
principle of fear of persecution, specifically from the viewpoint of
bisexuals, and emphasis should be given to flexible or fluid categories
as well.*" Thus, it is imperative to individually research on the
invisibility of lesbians, bisexuals and transgender persons, their
claims, and the unique problems faced by them during the asylum
procedure and formulate and implement appropriate policies in the
host countries.

Thirdly, every interviewing official and interpreter should go through
a mandatory training programme that educates and familiarises them
to concepts of sexual orientation, gender identity, and LGBT+

143UNHCR, ‘Protecting Persons with Diverse Sexual Orientations and Gender
Identities’ (December 2015) para 1.3.

1% Victoria Neilson, ‘Homosexual or Female? Applying Gender-Based Asylum
Jurisprudence to Lesbian Asylum Claims’ (2005) 16 Stanford L & Poly Rev 417,
440.

145Fatma E. Marouf, ‘The Emerging Importance of “Social Visibility” in Defining a
“Particular Social Group” and Its Potential Impact on Asylum Claims Related to
Sexual Orientation and Gender’ (2008) 27 Yale L & Poly Rev 47, 84.

YB\Millibank (n 60) 213.

" Juss (n 50) 144.

UNHCR Guidelines, para 66.
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terminologies and other related legal issues.**® This training should
specifically address unique issues that arise in LGBT+ claims and
should aim to sensitize the officials to the difficulties that are specific
to the applicants. They should be trained to neither ask needlessly
invasive intimate questions nor ascertain credibility based on
stereotypical mannerisms and looks.'* They should be instructed to
be attentive, to make use of appropriate terminology while addressing
the applicant, and to adhere to absolute confidentiality and
impartiality. The interviews must always be conducted in private
rooms or offices to maintain privacy and confidentiality. The
comprehensive  UNHCR guidelines pertaining to credibility and
evidentiary standard should be universally followed by the
interviewing authorities.™® Further, measures ought to be taken to
develop and adopt interview techniques and tools which incorporate
the perspectives of sexual minorities and vulnerable groups.***

Fourthly, authorities should recruit and maintain an adequate number
of trained interpreters to communicate in the required language so as
to bridge the gap between the applicant and the interviewing officials.
Measures must be taken to avoid recruiting interpreters from the local
asylum population in order to ensure a safe space for LGBT+
refugees to express their claims freely.”* Authorities should attempt
to assign a female or a male interviewing official and interpreter
based on the applicant’s preference to ensure a comfortable setting
during the interview.™ A regular sensitization training should also be
conducted for individuals from the health sector, education sector,

18 NHCR Guidance note, para 37.

149Amanda Gray & Alexandra McDowal, ‘LGBT refugee protection in the UK:
from discretion to belief2” (Forced Migrants Review, 2013) 24
<https://www.fmreview.org/sogi/gray-mcdowall> accessed 23 June 2020.

OUNHCR Guidelines, paras 62- 66.
131yNHCR Discussion Paper, para 63.
132 nsafe Haven, 13.

53ibid 26.
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social assistance, and police department who interact with the LGBT+
refugees and asylum seekers. Such measures will reduce the
harassment and discrimination that the LGBT+ refugees and asylum
seekers face.

Fifthly, the host countries need to make necessary modifications to
provide real protection to the LGBT+ refugees and asylum seekers.
The asylum process or resettlement process for the applicants should
be expedited, and efforts should be made to create an environment
that is conducive for the refugees during the pendency of the claim.
Additionally, a conscious effort should be taken to allot the LGBT+
refugees to cities or zones with local LGBT+ communities or with
communities that are tolerant towards them, in order to ensure
integration in the society. Furthermore, they should be re-assigned
immediately to a safer location if instances of harassment or
discrimination occur.

Domestic anti-hate crime legislation should be passed and
implemented with explicit provisions penalizing discrimination and
violence on the basis of SOGI as well as discrimination in
employment and housing due to an individual’s SOGI. Further, the
police personnel should respond adequately and instantaneously to
complaints filed by the LGBT+ refugees. A specially designated
police officer must be assigned to work on cases related to the
LGBT+ community.

Sixthly, measures should be taken to reduce economic hardships on
the LGBT+ refugees by easing the process for securing housing,
employment, and healthcare. Housing permit fees that are imposed by
several countries should be waived off for all impoverished refugees
and asylum seekers. The government should consider waiving off
cumbersome procedural mandates like documentation and fee
requirements on a case-to-case basis to increase the accessibility to
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jobs for refugees.™ The government bodies should also take

necessary measures to ensure free universal health care and access to
medication akin to its citizens.

Lastly, steps should be taken to maintain accurate and updated
information in the country-of-origin information reports on the
treatment of all groups of LGBT+ individuals. Accurate country of
origin information will drastically reduce the burden on the applicant
to prove fear of persecution during the assessment procedure.

Through the adoption of these recommendations, the refugee law
regime will get one step closer to ensuring a safe, equal and inclusive
environment for LGBT+ refugees and asylum seekers to live in.

VII. CONCLUSION

LGBT+ refugees form one of the most vulnerable groups in the
refugee system. They are in a constant battle with their family,
community, government and themselves. They are victims of human
rights violations in their home country, forcing them to flee in order
to seek asylum at a safer place in the hope of having a better life.
However, most of the host countries turn out to be an unsafe haven
for them. There is a general perception of disbelief against the
LGBT+ claimants in the RSD process. Even when the LGBT+
claimants gain refugee status, they face discrimination in healthcare,
employment and housing in the host countries where the society is
intolerant towards the LGBT+ community. Although, a wide range of
countries like Canada, Turkey and EU member states have been
analysed, the conclusion drawn is the same. LGBT+ refugees do not
receive the treatment that they are entitled to; they continue to be a
severely marginalized group in society.

154Unsafe- Haven, 26.
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The host countries should ensure that their life and dignity is
safeguarded. The host country is responsible for their protection not
only during the screening and assessment process but also during their
entire stay. Since the issues of LGBT+ refugees are unique, they
require special attention. Thus, there is an urgent need to queer the
entire system.
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INTERLOCKING DIRECTORATES: AN INDIRECT
THREAT TO COMPETITION IN INDIA

Siddhant Bhasin” & Pragya Saraf -

Abstract

The paper seeks to highlight the issue of
interlocked directors within companies in
India. They are persons who are on the board
of two or more companies or have represented
the same investor in two or more competing
firms. This practice provides a channel of
information as well as decision making which,
if coordinated by competing firms can be
detrimental to competition and adversely
affect consumers’ interest. Currently under
Indian law, there is no express bar on
interlocked directorates, which limits the
ability of competition authorities to tackle
such issues head-on. Consequently, heavy
reliance becomes extensions of other general
principles on a case-to-case basis. In this
paper, we look at other jurisdictions for
inspiration to help arrive at a legal solution
that is suitable to India. A comparison is
drawn between the approach of India and the
EU and the contrast of both of those
approaches with the United States. A number
of other developing economies (China, Japan
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& South Korea) which have already dealt with
the subject are reviewed to understand the
different institutional approaches.
Contextualising the responses of competition
authorities around the world, with the
circumstances in India, a number of
recommendations are made, including — the
need for legislative intervention, the threshold
of prohibition and the requirement of
government-regulator collaborations. These
steps are important to safeguard the
competition environment and fulfil the
objective aims of Indian competition law.

I.  INTRODUCTION

With increasingly creative ways for companies to perform at the cost
of the final consumer, it becomes important for a competition law
regime to be equally robust and responsive. Indirect connections
between companies by virtue of the connections of their directors or
other key management personnel provide for a platform for
companies to engage in anti-competitive behaviour. One such
connection is an interlocked director. An interlocked director is one
who sits on the board of two or more competing companies, thus
linking these companies in an indirect manner. Although the Indian
Competition Act, 2002 (“Act”) does not have any specific provision
which opposes interlocking directorates, the concept is recognized
tangentially by the Competition Commission of India (“CCI”) in its
merger control cases.' This paper seeks to analyse how such

! Arihant Agarwal and Aditya Mukherjee, ‘Interlocking Directorates and its
Relevance to Competition in India’’, (2020) The Indian Review of Corporate and
Commercial Laws, 22 January, <https://www.irccl.in/single-
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interlocked directors could be a problem for competition law. Part |
will deal with the concept of interlocks as well as the role that
directors play in a company. Part 11 seeks to look into the manner in
which the European Union (“EU”) deals with the anticompetitive
effects of interlocking directorates. Part 111 will discuss the position of
the United States on such directors. Part IV will examine the Indian
position in light of Section 3 of the Act, as well as the Companies
Act, 2013. The parallels and deviations between the positions across
jurisdictions will be highlighted and finally, we seek to provide
recommendations for the manner in which such interlocked
directorates can be evaluated and reduction in consequent anti-
competitive effects, effectuated.

Il.  WHAT ARE INTERLOCKING DIRECTORATES AND

THEIR EFFECTS

The concept of interlocking directorates is the ability of one director
to sit and serve on the board of multiple corporations.? Interlocking
directorates are not illegal per se, as the Companies Act allows a
person to be a director and hold the office of a director in up to twenty
companies at the same time with the restriction that only ten of them
can be public companies.® The problem arises in the event where such
interlocks occur in competing companies and they seek to gain from
such links, to the detriment of the integrity of the market and the
consumers. The concept of interlocks extends beyond the title of
‘director’ and could be the result of different offices like that of a

post/2020/01/22/Interlocking-Directorate-and-its-Relevance-to-Competition-in-
India> accessed 20 April 2020.

2Michael E. Jacobs,” ‘Combating Anticompetitive Interlocks: Section 8 of the
Clayton Act as a Template for Small and Emerging Economies’’, (2014) 37(3)
Fordham Intl L.J. 643.

The Companies Act 2013, Section 165.
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CEO or an auditor, or when different people on each board represent
the same person.* Interlocking directorates can thus provide access to
sensitive information on prices, costs, future strategies and other key
competitive decisions that can assist competitors to reach explicit or
implicit agreements and to monitor their adherence to such
agreements.”> They can be direct (one person sitting on the board of
two competing companies) or indirect (different persons linked by
close family relation or sitting on the board of a third unrelated
company).

Johannes Pennings enquires into whether interlocked directorates
provide an unfair advantage to the corporations that have them?°
Firms enter into such interlocked directorates to develop connections
and manage their dependence on other organisations. It is seen mostly
in the case of oligopolies, where companies must develop strategies to
cope with the competition in an environment with some degree of
interdependence. “Interdependence on competitors requires firms to
improve their information about market conditions so that they can
neutralize the adverse effects of competitive interdependence” says
Pennings.’

The study conducted by Pennings seeks to understand whether the
theoretical prediction of interlocking directorates that contribute to
better organisational effectiveness, due to acquisition of better
intelligence or anticipation of contingencies,® can be confirmed in

Vidir Petersen, ‘Interlocking Directorates in the European Union: An Argument
for Their Restriction’, Eur. Bus. L. Rev. (forthcoming 2016).

®Directorate for Financial and Enterprise Affairs Competition Committee,
‘Roundtable on Antitrust Issues Involving Minority Shareholding and Interlocking
Directorates’, (DAF/COMP(2008)30).

% .M.Pennings, ‘Interlocking Directorates: Origins and Consequences of
connections among organisations’ Board of Directors’ (Jossey-Bass 1980).

“ibid.

8Oliver E. Williamson, ‘Markets and hierarchies: analysis and antitrust
implications: a study in the economics of internal organization’ (1975).
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practice. The study having looked at a number of corporations from
diverse fields concludes thus:

“well-interlocked firms perform better than poorly interlocked firms.
The effect of the from-financial interlocks appears to be strong, as
does the effect of the to-financial interlocks. Quasi-competitive
collusion, in the form of horizontal interlocks, does not enhance the
effectiveness.”

The conclusion of this study provides the basis of the rationale for
regulatory intervention in cases of interlocked directorates. Although
information asymmetry will always benefit the better informed, it
becomes the duty of a regulator to level the playing field within the
market so as to reduce the negative effects of such asymmetry, as far
as possible. The minimum disclosure requirements,’® disclosures
between related parties,™* as well as strict penalties for trading or
communicating unpublished price sensitive information,'? are
examples where the regulatory body seeks to reduce information
asymmetry.

The management of the corporate entity is undertaken by a board of
directors, who are appointed by the shareholders. These directors
have the responsibility to carry on the operations of the company.
There exists an agency relationship between the company and the
director.”® The directors also act as trustees of the money and
properties of the company wherein, they must account for the money

gJ.M.Pennings, ‘Interlocking Directorates: Origins and Consequences of
connections among organisations’ Board of Directors’ (Jossey-Bass 1980).
gecurities and Exchange Board of India (Listing Obligations and Disclosure
Requirements) Regulations, 2015, Regulation 4.

Ysecurities and Exchange Board of India (Listing Obligations and Disclosure
Requirements) Regulations, 2015, Regulation 23 and Schedule V Para A.
2Securities and Exchange Board of India (Prohibition of Insider Trading)
Regulations, 2015, Regulation 3 and Regulation 4.

13Ferguson v. Wilson (1886) LR Ch App 77.
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over which they exercise control.** In exercise of their duties, the
directors are privy to sensitive information relating to the company or
its business, the company’s strategic goals and future prospects. Since
there exists a fiduciary relationship between the company and its
directors,™ the company in theory, must wholly be able to trust the
director and believe that the director would look after the company’s
interests.® When such director is appointed to the board of two
competing companies, it opens an unofficial channel of information
that is not publicly available, either giving both companies or the
more powerful one leverage over the another and consequently an
incentive to act in concert. In both cases, it becomes the duty of the
regulatory body to take into account and monitor anticompetitive
effects and actions."’

At this stage, it must be clarified that this paper does not seek to prove
that interlocks per se should be prohibited. It seeks to show firstly, the
negative effects on competition by turning a blind eye to interlocks,
and secondly, that only those interlocks which cross a certain
threshold should be prohibited.

The OECD 2008 Policy Roundtable also came to the conclusion that
although there is no per se illegality of structural links between
competitors, interlocking directors (and minority shareholdings) can
have negative effects on competition by reducing the individual
incentive to compete or by facilitating collusion.® A 2002 Study in

lASharp, re (1892) 1 Ch 154; Great Luxembourg Railway Co. v. Sir William
Magnay (1858) 25 Beav 586.

Brhe Companies Act 2013, Section 166; Sangramsinh P. Gaekwad &Ors., V.
Shantadevi P. Gaekwad AIR 2005 SC 809.

18T urner Morrison & Co. Ltd. v. Shalimar Tar Products (1980) 50 Comp Case 296
(Cal); New Zealand Netherlands Society Inc v. Kuys (1973) 1 WLR 1126 (PC);
Rajeev Saumitra v. Neetu Singh 2016 SCC Online Del 512.

Y rhe Competition Act 2002, s 18.

¥pirectorate for Financial and Enterprise Affairs Competition Committee,
‘Roundtable on Antitrust Issues Involving Minority Shareholding and Interlocking
Directorates’, (DAF/COMP(2008)30).
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the United States showed the presence of a tight network of directors
sitting on the boards of major United States corporations *°. The
observations include — eleven of the 15 largest companies, including
Pfizer and Citigroup, having at least two board members who sit
together on another board; one-fifth of the 1,000 largest companies in
the United States sharing at least one board member with another of
the top 1,000.%°

The competition issues around interlocks can also be derived from
issues around common investors of companies.?* In a study conducted
on banking companies, it was concluded that, “who owns the banks
matters for how the banks compete”.?” The interest rates, depositing
fees, and depositing thresholds have seen a price rise with increase in
competition. Although the study doesn’t show the mode of
coordination, the situation of having a common owner is similar to
having interlocked directors — an indirect common link between
companies. This empirical study, although limited in scope, highlights
the effects on competition and therefore, is another example of how
such indirect links could adversely affect the market.

Further, the above effects can be substantiated by the manner in
which they have been dealt with, in a number of jurisdictions. The
legal responses to interlocks around the world support the claim that
interlocked directors have a serious adverse impact on competition
which must be curbed. Although different jurisdictions recognize the
problem to different degrees, there is widespread agreement and
acknowledgement of the problem itself.

P\Matt Krantz, ‘Web of Board members ties together Corporate America’ USA
Today, (USA 24 November 2002).
20., .

ibid.
2! psaf Eckstein, ‘The Virtue of Common Ownership in an Era of Corporate
Compliance’, 105 lowa L. Rev. 507 (2020).
22Azar, José and Raina, Sahil and Schmalz, Martin C., Ultimate Ownership and
Bank Competition (May 4 2019).
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The Model Law on Competition,®® which was revised by the
Intergovernmental Group of Experts, raises competition concerns
from an arrangement like that of interlocking directorship, while
defining the same under Chapter VI. The possibility of sharing
administrative control, which affects decisions regarding investment
or production, consequently leads to the formation of common
strategies on prices, or market allocations.?* Even on a vertical level,
the integration of activities between suppliers and customers can have
significant anti-competitive effects. The Model Law prohibits
transactions, “including interlocking directorships” of any nature
(vertical or horizontal), when two conditions are met — the proposed
transaction substantially increases the ability to exercise market
power, and the resultant market share in the country or part of it will
result in a dominant firm or in a significant reduction of competition
in the market.® The conditions prescribed are a conjoint condition,
which means that one has to prove both a positive effect on the
business of the company in terms of market power as well as a
negative effect on the resultant market share. This twin combination,
in the opinion of the authors, raises the bar for the regulatory body to
prove a causal link between interlocks and market power, especially
since these indirect links affect the position of the firms indirectly. In
addition to the subversive strategy and consequent effects, the
evidence to prove such a causal link would be difficult to collect since
it would be in the possession of the company under investigation.

Under the Japanese Anti-monopoly Act,?® Chapter 1V deals with inter
alia shareholdings and ‘interlocking officers’. Article 13 provides for

28United Nations Conference on Trade and Development, Intergovernmental Group
of Experts on Competition Law and Policy, Seventeenth Session, ‘Model Law on
Competition (2018): Revised Chapter VI’, (UNCTAD TD/B/C.1/CLP/L.10, 2018).
?1bid.

2 Elimination or control of restrictive business practices: Antimonopoly Law;
UNCTAD, Model Law Competition, 2010, Chapter V1.

26Act on Prohibition of Private Monopolization and Maintenance of Fair Trade,
1947.
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the restriction of interlocked directors where such position
“substantially restrains competition in any particular field of trade”.?’
There is a substantive assessment of the kind of effects on
competition by virtue of such an interlock. In South Korea, the
Monopoly Regulation and Fair-Trade Act”® prevents the ‘business
combination’ of interlocked directors, which substantially restricts
competition in any given area of trade. The reporting obligations in
South Korea are governed by their understanding of ‘control’. Prima
facie, control is established when the share in the target exceeds 50
per cent, however, in cases where only a minority stake in the target is
acquired, the control can be established by other surrounding factors
like director interlocks or transactional relationships, which can
together show that the acquirer exerts substantial influence on the
target.?

In the case of Brazil, the legal scheme is wide enough to give power
to the authorities to hold actions as violations of the law, as long as
the objective or effect is anticompetitive ‘regardless of fault’ and
‘even if not achieved’.*® The list of offences is wide enough to
incorporate coordination due to interlocks.

Having established the theoretical and statistical issues prevalent due
to interlocks and the legal responses across jurisdictions, it is clear
that this problem must be tackled via legislation or regulatory rules.
The current Indian formulation of ‘appreciable adverse effect on
competition’ is not wide enough to include transfer of information via

27| aw Relating to Prohibition of Private Monopoly and Methods of Preserving Fair
Trade, 1947  (Shitekidokusen no  kinshioyobi  kOsei  torihiki  no
kakuhonikansurnhritsu) (Law No. 54, 1947).

28Monopoly Regulation and Fair Trade Act, 1980.

®Directorate for Financial and Enterprise Affairs Competition Committee,
‘Definition of Transactions for the purpose of merger control review’,
(DAF/COMP(2013)25).

B razilian System for Protection of Competition, Law N° 12.529 (November 30
2011).
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interlocks and the same will be discussed in the latter part. From the
variety of ways in which interlocks can influence competition, Indian
competition law requires a substantive assessment of cases wherein
interlocks exist. Factors like - potential competition, consumer effect,
and coordinated effects, traditionally used to evaluate a merger, could
be important for the regulator to make a decision on a permissible or
impermissible interlock. The discussion of the likely/recommended
substantive criterion of a valid or invalid interlock takes into account
the position of the EU and the United States on the issue. Further, the
possibility of regulatory collaboration could increase the resources
available to the regulator, and help arrive at a more accurate
determination in a quick and efficient manner.

I11. INTERLOCKING DIRECTORATES IN THE EU

The current EU Competition Law regime finds its source under
Avrticle 101 and Article 102 of the Treaty of the Functioning of the
EU, which deals with agreements that restrict competition and abuse
of dominance respectively.®® The Council Regulation 139/2004
(“2004 Regulation”) provides the basis for the review of
‘concentrations’ with an ‘EU dimension’ of mergers and acquisitions
within the EU.** The 2004 Regulation introduced the test of
‘significantly impeded effective competition’,** which provided for

greater certainty and predictability as well as plugging the gap to

%! Consolidated versions of the Treaty of the Functioning of the European Union
[2012] 0J C326/01; Competition (European Commission)
<https://ec.europa.eu/competition/antitrust/overview_en.html> accessed on 29 April
2020.

32Council Regulation (EC) No. 139/2004 of 20 January 2004 on the control of
concentrations between undertakings (the EC Merger Regulation) 2004.

Bcouncil Regulation (EC) No. 139/2004 of 20 January 2004 on the control of
concentrations between undertakings (the EC Merger Regulation) 2004 Article 2(2)
and Article 2(3); Western Digital Irland/Vivti Technologies, Case No.
COMP/M.6203, Commission decision of 23 November 2011, recital 1038.
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review anti-competitive effects resulting from a merger, where the
merged entity would not become dominant.®* In 2014, the European
Commission came out with a White Paper which proposed to extend
the 2004 Regulation to a situation where a minority stake was held in
an undertaking.®

The acquisition of minority shareholding and the concept of
interlocking directorates have similar effects and therefore, it is
important to look into the °‘theories of harm’ due to minority
acquisition. The White Paper discusses the harms wherein the
minority shareholder uses their position to limit the competitive
strategies available to the company, thereby weakening it as a
competitive force. The degree of influence plays a key role in
determining harm. In the case of Seimens,* the factum of voting
rights helped determine factors like - influence and anticompetitive
effect due to financial incentive. In this case, along with information
rights being given to the parties involved, the power of the minority to
effect significant changes in the capital structure or operation were
material to the adjudication. In the case of Ryanair, a minority stake
was already held in Aer Lingus and later, they sought to merge. The
merger was denied by the Commission on the basis of dominance.
This goes to show that the regulator is aware of the intertwined nature
of — common shareholding and interlocks, and their consequent effect

34European Commission, ‘Towards more effective EU merger control’, (White
Paper, COM(2014) 449 final); Council Regulation (EC) No. 139/2004 of 20
January 2004 on the control of concentrations between undertakings (the EC
Merger Regulation), 2004, Recital 25; UPS/TNT Express, Case No. COMP/M.6570,
Commission decision of 30 January 2013; Universal Music Group/EMI Music Case
No. COMP/M.6458, Commission decision of 21 September 2012.

Sipid.

%8Siemens/VA Tech Case No. COMP/M.3653, Commission decision of 13 July
2005.

37Ryanair/Aer Lingus | Case No. Case COMP/M.4439, Commission decision of 27
June 2007, confirmed by the General Court in Case T-342/07 Ryanair v
Commission [2010] ECR 11-3457; See also case Ryanair/Aer Lingus Il Case No.
COMP/M.6663.
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on competition. We see the manner in which the minority stake,
coupled with voting rights as well as appointment of directors to the
board, allows for control to permeate through competitors. In the case
of Toshiba,® the merger with Westinghouse was denied due to
possible elimination of competition. Toshiba held a stake in the
competitor of Westinghouse and had veto rights as a result of its
shareholding. The possibility of the use of such influence to restrict
that competitor from entering into newer fields of competition was the
rationale of disallowing the transaction.

One of the first cases relating to minority shareholding was the British
American Tobacco Case,* wherein the ECJ gave due weightage to
the issue as to whether the shareholding was an “instrument for
influencing the commercial conduct” of the company in an anti-
competitive manner. In the case of Enichem,*® a joint venture was
exempted only when the associated companies or parents did not hold
any participation in the competitors so as to affect the economic
behaviour of the joint venture.** In another case,*” the court relied on
coordination of business behaviour and information flows. In this
case, the court allowed the acquisition of a minority stake in the
target, since the corporate structure made either of the two virtually

38Toshiba/\Nes’tinghouse Case No. COMP/M.4153, Commission decision of 19
September 2006.

%9)0int Cases 142, 156/84, British American Tobacco Company Limited and R.J.
Reynolds Industries Inc/Commission ECR [1987] 4487.

*OEnichem/ICI Commission Decision 88/87/EEC on 22 December 1987, [1988] OJ
L 50/18, Case No. 1V/31.846.

Enzo Moavero Milanesi & Alexander Winterstein, ‘Minority shareholdings,
interlocking directorships and the EC Competition Rules — Recent Commission
practice’, (European Commission, February, 2002)
<https://ec.europa.eu/competition/publications/cpn/2002_1 15.pdf> accessed on 29
April 2020.

42OIivetti-DigitaI Commission Decision 94/771/EC on 11 November, 1994, OJ
[1994] L 309/24, Case No. 1V/34.410.
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impossible. In the case of Allianz/Dresdner,”® the European
Commission was concerned about the reduction of competition since
there was considerable cross-shareholding in competitor firms. Both
groups reduced their joint holdings in other firms and refrained from
exercising voting rights in excess of their reduced shareholding,
thereby allowing them to merge. The Philip Morris Doctrine (British
American Tobacco) was also applied to the case of British Telecom,**
wherein the court looked into the possibility of the nominee directors
of British Telecom in its competitor firm, to coordinate its business
behaviour as well as access to confidential information. The Court
finally questioned the ability of British Telecom to exert control or
influence on the competitor.

From the perusal of the cases above, it becomes clear that emphasis is
laid on coordination of businesses to the detriment of consumers and
competition generally, as well as the negative effects of information
sharing. This enquiry is more remarkable, since there are no specific
provisions providing for a prohibition to the practice of interlocked
directors. The regulatory body does give due weightage to the
consequences of minority shareholdings in competitor companies and
the rights granted therewith, including board seats and rights. The
harms of both coordinated and non-coordinated acts due to
information sharing or one-way information gathering, are apparent.
An argument, on the basis of the previous cases, can be made for the
introduction of a rebuttable presumption in the cases of interlocked
directors and minority shareholding.

It is also pertinent to note the argument against any further law-
making with regard to interlocks. It has been argued that the current

43‘Commission clears acquisition of Dresdner Bank by Allianz AG’, (European
Commission, 19 July 2001) 1P/01/1040,
<https://ec.europa.eu/commission/presscorner/detail/en/IP_01_1040> accessed on
29 April 2020.

*BT-MCI Commission Decision 94/579/EC on 27 July, 1994, [1994] OJ L223/36,
Case No. 1V/34.857.
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competition law regime is sufficient to deal with the anti-competitive
effects of both minority shareholdings and interlocked directors.*
Under the EU Merger Regulation, a concentration can be deemed to
exist on the basis of change of control.“® The test of ‘control” focuses
on the possibility of exercising influence in the target company.”’
Gabrielsen argues that the substantive test laid down in Article 101
TFEU, which has a broad scope to deal with restrictive agreements
and/or concerted practice between undertakings, is enough legal basis
for action, and deterrence against the anti-competitive effects of
interlocked directors.*®

However, as a policy consideration one must look into the efficiency
of the law when it is applied ex post and when it is applied ex ante. In
a scenario where only Article 101 is the legal basis of action against
an anti-competitive interlock, the action taken only after the effects of
the agreement or coordination is apparent. A simple notification
requirement, that too in cases of a merger, is a very narrow ex ante
prohibition/regulation. This can be remedied by having a clear
prohibition with sound thresholds.

The EU dimension provides a number of insights which can be
imported for the Indian competition law regime. First, that interlocks
have to and must be continued in order to be taken seriously as a
medium of anti-competitive effects. Second, even though there is no
blanket prohibition there should be certain and determinative factors
(coordination in business & information flow) which provides basis

45Tommy Staahl Gabrielsen, ErlingHjelmeng and Lars Sorgard., ‘Rethinking
Minority Share Ownership and Interlocking Directorships: The Scope for
Competition Law Intervention’ (2011) 36 E. L. REV. 837.

% Council Regulation (EC) No. 139/2004 of 20 January 2004 on the control of
concentrations between undertakings (the EC Merger Regulation), 2004, Article 3.
47Tommy StaahlGabrielsen, ErlingHjelmeng and Lars Sorgard., ‘Rethinking
Minority Share Ownership and Interlocking Directorships: The Scope for
A%ompetition Law Intervention’ (2011) 36 E. L. REV. 837.

ibid.
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for the regulator to stop a transaction. Both regimes however, struggle
with the gap in legislation on the topic, which forces them to rely on
an object-based approach. A legislative initiative to alter the Merger
Regulation as well as the Competition Act, to include a clear
threshold for prohibition, would support economic efficiency and
legal predictability.

V. INTERLOCKING DIRECTORATES IN THE US

The United States legal jurisprudence specifically prohibits existence
of interlocking directorates in competing firms. Section 8 of the
Clayton Act, 1914 prohibits the appointment of a person as a director
or an officer in corporations that are engaged in commerce and are in
competition with each other by virtue of their type of business or
location. If there is an agreement between them that eliminates
competition, it would violate anti-trust laws.”* This provision is
subject to applicability of certain de-minimus thresholds and is a per
se prohibition, i.e., it is a strict liability provision, not depending on
actual harm caused to competition. It is violated if there exists a
prohibited interlock even though there is no proof of any harm to
competition or intention to coordinate prices, final product or any
other such relevant and sensitive business decision. The purpose of
this section is to “nip in the bud incipient violations of the antitrust
laws by removing the opportunity or temptation to such violations

through interlocking directorates”.>

The Federal Trade Commission (“FTC”) of United States has focused
on the importance of the prohibition under this Section®* on several
occasions. In a recent news article published by the FTC, the Bureau

*The Clayton Act 1914, s 8.
United States v Sears, Roebuck & Co. 111.F. Supp.614, 616 (S.D.N.Y. 1953).
*1The Clayton Act 1914, s 8.
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of Competition reminded the market players to ensure avoidance of
the per se prohibition on interlocking directorates.>® It shed light on
the importance of mindfulness required in the corporate world
especially in situations of market developments, mergers and spin-
offs, where the company and the directors could create unexpected
interlocks.”® In order to avoid litigation cases occurring due to Section
8 violations, the FTC takes stringent measures. For example, it
monitors companies which share board members and takes the
required action in advance — like passing an order which eliminates
the interlock. For example, in 2009 Eric E. Schmidt, Chief Executive
Officer of Google and board member of both Google and Apple,
stepped down from the board of Apple after FTC raised a concern
with the companies that this overlapping of directors between the
competing firms would lead to anti-trust issues and violation of
Section 8.>* As Google and Apple increasingly competed, after
continuous investigation from the FTC over the remaining
interlocking directorates, Arthur D. Levinson who was a corporate
board member of both Google and Apple at that time, stepped down
from Google’s board in 2009.° FTC’s Bureau of Competition in

2Michael E. Blaisdell, Bureau of Competition, ‘Interlocking Mindfulness’ (Federal
Trade Commission, June 26 2019), <https://www.ftc.gov/news-
events/blogs/competition-matters/2019/06/interlocking-
mindfulness?utm_source=govdelivery> accessed 2 May 2020.

*3ibid.

%<Statement of Bureau of Competition Director Richard Feinstein Regarding the
Announcement that Google CEO Eric Schmidt Has Resigned from Apple's Board’
(Federal Trade Commission, August 3 2009) <https://www.ftc.gov/news-
events/press-releases/2009/08/statement-bureau-competition-director-richard-
feinstein-regarding> accessed on 2 May 2020.

% <Statement of FTC Chairman Jon Leibowitz Regarding the Announcement that
Arthur D. Levinson Has Resigned from Google's Board’ (Federal Trade
Commission,  October 12 2009) <https://www.ftc.gov/news-events/press-
releases/2009/10/statement-ftc-chairman-jon-leibowitz-regarding-announcement>
accessed on 2 May 2020.
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alignment with the Bureau of Economics investigates alleged anti-
competitive business practices and takes the required action.*®

It is pertinent to point out that Section 8 also gives a one-year grace
period to fix interlocks that arise subsequently as a result of change in
the capital, surplus, or in the affairs of the company from whatever
cause (like interlocks resulting from mergers and spin-off), thus,
making him or her ineligible to serve on both the boards.>” This grace
period could be problematic as a director who is previously ineligible
to sit on the board under the statute, continues to serve the board for
another year after the date on which he became ineligible to serve the
board.

Interlocks that are not in violation of Section 8, could still give rise to
claims and doubts under the other competition laws in the United
States. Section 1 of the Sherman Act that has no exceptions, limits
collusive behaviour or unreasonable information sharing among
competitors, including when such conduct occurs in the context of an
exempt interlock. It is this provision that prohibits interlock
directorates from practicing anti-competitive conduct during the one-
year grace period under Section 8 of the Clayton Act. Interlock
directorates have been challenged under Section 1 of the Sherman Act
when there was a conspiracy and anti-competitive conduct through
information exchange.® Further, Section 5 of the FTC Act may also
reach interlocks that do not technically meet Section 8’s interlock
requirements but violate the policy against horizontal interlocks
expressed in the latter. This provision prohibits unfair methods of
competition. It could pose a threat to interlocks that are not there

%Statement of Bureau of Competition Director Richard Feinstein Regarding the
Announcement that Google CEO Eric Schmidt Has Resigned from Apple's Board’
(Federal Trade Commission, August 3 2009) <https://www.ftc.gov/news-
events/press-releases/2009/08/statement-bureau-competition-director-richard-
feinstein-regarding> accessed on 2 May 2020.

" The Clayton Act 1914, s 8(2).

58Perpetual Fed. Sav. & Loan Ass’n. 90. F.T.C. 608.

173



SIDDHANT BHASIN & INTERLOCKING DIRECTORATES: AN INDIRECT
PRAGYA SARAF THREAT TO COMPETITION IN INDIA

between potential competitors. The FTC also sometimes alleges
Sections 8 and 5 violations together.>® For example, Section 5 can
reach interlocks involving banks, which are exempt from Section 8,
and competing non-bank corporations.®

The FTC has provided certain practices after reviewing interlocks,
which would help companies to not violate Section 8, thus avoiding
interlocks.®* They are: 1. Monitor the company’s assets and check it
annually against the de minimus threshold as given under Section 8,
which is announced every year in January and takes effect
immediately. 2. Track new products or offerings for each interlocked
company that is likely to create new areas of competitive sales. 3.
Review documents that track market developments. 4. Be cautious
when mergers and acquisitions take place as these two situations have
high possibilities of creating interlocks. 5. Monitor board members
and officers by seeking periodical report on their position outside the
company.

Even though Section 8 may be ineffective sometimes, the United
States dealings with management interlocks clarifies that ‘real utility’
can be gained when legislature courts and commentators thoroughly
address corporate law and competition law in a unified manner.®
Although the uniformity and predictability is laudable and it makes
the regulator’s job easier by not having to make a substantive
assessment of facts and circumstances necessary after passing the de
minimis threshold. It also ignores surrounding facts and any benefits

59In re Borg-Warner Corp. 101 F.T.C. 863.

%07 re Perpetual Fed. Savings & Loan Ass’n 90 F.T.C. 608, 657 (1977).

*Debbie Feinstein, Bureau of Competition, ‘Have a plan to comply with the bar on
horizontal interlocks’, (Federal Trade Commission, 23 January 2017),
<https://www.ftc.gov/news-events/blogs/competition-matters/2017/01/have-plan-
comply-bar-horizontal-interlocks> accessed on 2 May 2020.

%2Michael E. Jacobs, ’Combating Anticompetitive Interlocks: Section 8 of the

Clayton Act as a Template for Small and Emerging Economies’ (2014) 37(3)
Fordham Int’1 L.J. 643.
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that may come from highly qualified individuals serving multiple
companies. One must give weight to the deterrence effect of the US
law on the topic; however, one should be sceptical of the effects on
Indian companies if the law is lifted and added to the Indian
Competition Act, 2002 as is.

V. INDIAN POSITION AND ITS RELATIONSHIP WITH

COMPANY LAW

The Companies Act, 2013 allows a person to be a director and hold
office of a director in up to twenty companies at the same time with
the restriction that, only ten of them can be public companies.®®
Multiple directorships are ideally not a threat when they are
companies which are not in competition. However, they can pose a
threat to the competition in India when a person is a director in two or
more competing/interdependent organizations. Organizations do not
operate in socio-economic vacuum, and one must give consideration
to the probable actions and reactions of other organizations when they
perform certain activities.®* Studies previously cited have indicated
the existence of web-like linkages within corporations. The
confidential information shared with directors or other key managerial
personnel for taking business decisions, then becomes available to
those outside that corporate entity.

In the case of Excel Crop Care Limited v. CCI,*® the court remarked
that the purpose of curbing anti-competitive agreements is to ensure a
“level playing field” for all market players, so as to help markets be
competitive. Competition law enforcement deals with anti-

%3 he Companies Act 2013, s 165.

64y .M.Pennings, ‘Interlocking Directorates: Origins and Consequences of
connections among organisations’ Board of Directors’ (Jossey-Bass 1980).
SO xcel Crop Care Limited v. Competition Commission of India, (2017) 8 SCC 47.
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competitive practices arising from the acquisition or exercise of
undue market power by firms that result in consumer harm in the
forms of higher prices, lower quality, limited choices and lack of
innovation.® In the case of CCl v. SAIL" the court stated the
threefold advantages of perfect competition viz. allocative efficiency,
which ensures the effective allocation of resources, productive
efficiency, which ensures that costs of production are kept at a
minimum and dynamic efficiency, which promotes innovative
practices.

The real possibility of coordination, and information exchange via
interlocks, frustrate the underlying rationales of the competition law
regime — level playing field, information symmetry, efficiency and
consumer interest.

This Part will deal with — (i) Interplay between the Companies Act,
2013 and the Act;(ii) the new Amendment Bill to the Act; and (iii)
policy recommendations.

(i) Indian Jurisprudence and the relationship between the Act vis-
a-vis the Companies Act, 2013.

Section 3(1), read with Section 3(3) of the Act,®® prohibit anti-
competitive agreements which cause adverse appreciable effects on
the competition within India, with respect to production, supply,
distribution, storage, acquisition or control of goods or provision of
services, and declares it void. As defined under the Act, an agreement
here includes any kind of arrangement or understanding, or action
done in concert, notwithstanding that the agreement is formal or
written or if it intends to be legally enforceable.®® This definition is

66:, .
ibid.
67Competition Commission of India v. Steel Authority of India (2010) 10 SCC 744.
%8 T he Competition Act, 2002, s 3.
% he Competition Act, 2002, s 2(b).
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inclusive and not exhaustive.”® Section 3(3) prohibits organisations
from entering into agreements that directly or indirectly determine
purchase or sale prices, limits or controls production, supply and
market, shares market source of production, etc. and extends to any
sort of information exchange or communication between the
competitors. Section 3(3) is a per se violation. Though the Section
presumes appreciable adverse effect on competition, the same is
rebuttable and can be refuted with evidence by analysing the factors
listed under Section 19(3) of the Act to determine a Section 3(3)
prohibition on the facts of the case.”* Thus, to establish such kind of
an anti-competitive behaviour, the CCI observes whether the persons
have entered into an “agreement” for information exchange that led to
collusive action in the market.

The Act does not expressly prohibit or draw any restrictions on
interlock directorates. Although the act has not addressed the
problem, it can be argued that the preamble along with the broad
theme of the Act prohibits activities undertaken by interlocked
directors in competing companies. Here, a distinction is being made
between the fact of having interlocks in competing firms and the
activities undertaken by those interlocks once in office. A difference
between — ‘that they exist’ and ‘what they do’. In this manner, an
object-based approach, similar to an approach employed by the EU, is
used to make such exchange actionable by the CCI.

One of the greatest effects of interlocked directors in competing firms
is felt inside board meetings, where not only are they privy to
confidential information and future strategic planning, but also have
the ability to shape the final result due to voting (diversify the
business of the company, to approve amalgamation, merger or

7OCompetition Commission of India v. Coordination Committee of artistes and
technicians of West Bengal Film and Television and Ors. (2017) 5 SCC 17.

71Sunshine Pictures Private Ltd. v. Central Circuit Cine Association Case No.
52/2010.
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reconstruction, to takeover a company or acquire a controlling or
substantial stake in another company etc.). It has been held that, such
common platforms provide an umbrella for companies to act in a
coordinated manner and arrive at a formal or informal arrangement
about pricing and production strategies that contravenes the
Competition Act.”® Although the Companies Act, 2013 requires the
directors to mandatorily hold board meetings as prescribed
thereunder, where important discussions and decisions of the
organizations take place including special resolutions,” the
compliance is looked at by the Ministry of Corporate Affairs
(“MCA”) through the lens of corporate governance. Thus, the
regulatory body as well as the nature of enquiry is different from what
would be under scrutiny of competition law.

Further, on the point of evidence, the directors are required to
maintain books of minutes of the proceedings of every general
meeting of any class of shareholders or creditors, every resolution
passed by postal ballot and every meeting of its Board of Directors or
of every committee of the Board.”* The minutes should contain a fair
and correct summary of the proceedings, all appointments made in the
meeting, the names of the directors present at the meeting, in case a
resolution is passed, the names of directors, if any, dissenting from or
not concurring with the resolution, to name a few.” A different
minutes book is required to be maintained for general meetings of
members, board and its committee meetings, and the creditor’s
meetings, which shall be initialled or signed on each page of every
such book by the Chairman of that meeting.”® The minutes book

72Builders Association of India v. Cement Manufacturers Association Case No.
29/2010 (2016 CCI Order).

" The Companies Act, 2013, s 173 read with s 175, s 179 and The Companies
(Meetings of Board and its Powers) Rules, 2014, Rule 8.
" The Companies Act, 2013, s 118.
75 .
ibid.
76Companies (Management and Administration) Rules, 2014, Rule 25.
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would provide for the communication that took place in the meetings
and the associated inter-organizational decision-making between the
key individuals of the respective company, who are privy to sensitive
information of the company. Thus, it would prove to be a substantial
piece of evidence to determine the intention of the interlocking
directors. These evidences like the platform of meetings, the minutes
of the meetings, etc. provide a strong piece of evidence and act as a
‘smoking gun’ to evaluate whether the interlock directorates have
been acting in any coordinated behaviour and whether there exists an
anti-competitive agreement.

The directors are required to disclose their concern, or interest in any
company or companies or bodies corporate, firms, or other
association of individuals and any changes made with respect to the
same in the board meetings.”” These disclosures shall also include
shareholding interest.”® Such disclosure requirements can be
leveraged towards greater enforcement of the (possible) prohibition
against interlocked directorates in competing companies.

The discussion around the problem of interlocks serves another
purpose — it brings attention to the area of tension between corporate
governance laws and competition law. The MCA along with the
Securities and Exchange Board of India (“SEBI”) in the case of listed
companies, regulate the disclosure, eligibility and other requirements
for directors who are appointed to the Board. While SEBI and MCA
have a periodic disclosure and form requirements, the CCI’s mandate
is narrow and enquiries are conducted on case- to- case basis as a
result of a motion, on its own accord or due to information received.
A platform or channel of communication, with free flow of
information between the regulators, is an important requirement for
the efficient and smart regulation of corporate India. Rather than
having the regulators wrestle for jurisdiction, hierarchy and/or

" The Companies Act, 2013, s 184.
78Companies (Meetings of Board and its Powers) Rules, 2014, Rule 9.
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oversight, with a common monitoring mechanism — the problem of
interlocks and consequent information exchange could be more
robustly tackled. The manner of regulatory collaboration could vary —
specified information sharing or a separate review mechanism. From
a policy perspective, the former would be preferred as it would reduce
a regulatory hurdle rather than add one.

Despite legislative silence, in the past few years the CCI has
adjudicated upon issues that arise out of common
ownership/management vis-a-vis its impact on competition and has
recognised the same. In the Liner Shipping case, three competitors
were forming a joint venture by merging their liner shipping business;
however, the other businesses were outside the scope of this joint
venture.”® The CCI objected that this joint venture could lead to spill-
over of information of the non-integrated businesses. In lieu of this,
the parties were required to offer information on spill-over protection
remedies wherein, they agreed that the directors and executives of the
joint venture so formed would not receive or exchange sensitive
information from the other businesses that is not a part of the venture
of the respective parties or exchange information to third parties. In a
similar case,® the CCI had approved an acquisition of Fortis
Healthcare Limited (FHL), a company operating in the multi-
speciality, super-speciality and diagnostic centre in India by Northern
TK Venture Limited (“Acquirer”), which is an investment company.
A member of the acquirer’s group, IHH Healthcare Berhad, had an
interest in a joint venture operating a competing hospital. The issue
that this joint venture could be used as a platform for co-ordination by
the competitors was addressed by a “rule of information control”.
This ensured that the joint venture and the combined entity would
operate as separate, independent and competitive businesses which

"Liner Shipping case (Combination Registration No.C-2016/11/459, Order dated
29 September 2017).

8Northern TK Venture Pte Limited and Fortis Healthcare Limited (Combination
Registration No. C-2018/09/601, dated 29 October 2019).
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included not appointing common directors on the joint venture or the
entity created post transaction and not sharing commercially sensitive
information and any such commitment to prevent information
sharing.

In a recent deal of acquisition of approximately 3% shareholding in
Intas Pharmaceutical by Canary Investment and Link Investment,
both being affiliates of ChrysCapital, the CCI while approving the
same, again directed its attention towards the anti-competitive
concerns of the deal.® Along with increasing ChrysCapital’s
shareholding to approximately 6% in Intas Pharmaceutical, the deal
allows ChrysCapital and its affiliates the right to receive information
with respect to Intas’ day-to-day affairs, a right to appoint a director
on the Board and a right to veto corporate actions like amendment to
the charter documents, commencement of new business and change in
capital structure. ChyrsCapital had minority shareholdings in other
competing companies like Mankind Pharma and Eris Lifescience
(10%), GVK Biosciences and Curatio Healthcare (less than 20%) in
the pharmaceutical market apart from in Intas. The combined market
share of Intas and the shareholding of ChrysCapital in these entities
was greater than 30% in more than 20 pharmaceutical products. Thus,
the CCI was afraid that this common shareholding that ChrysCapital
held in the same business might lead the deal to cause an anti-
competitive effect. The CCI rejected ChrysCapital’s contention that
their acquisition being less than 10% had minority investment
protection rights and was thus exempt. The CCI pointed that until the
deal allows active participation of the acquirer in the day-to-day
affairs, ability to materially influence those affairs or other corporate
actions of the target, the deal cannot be said to be “solely an
investment”. The CCI, however, approved this acquisition deal as
ChrysCapital agreed to remove their director on the board of Mankind

81Canary Investment Limited, Link Investment Trust Il and Intas Pharmaceuticals
Limited (Combination Registration No. C-2020/04/741 dated 30 April 2020).
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Pharma, to restrict using information that concern these companies.
and not to exercise their veto rights in Mankind Pharma, except in
some exemptions in order to protect their investment’s value.

The CCI has taken also taken another approach while approving
combinations through merger and acquisition in competing firms,
based on the individual and combined market share that the parties
hold in the relevant market and the presence of other significant
players in the relevant market.?> The CCI approved Tiger Midco’s
100% shareholding acquisition in Tech Data Corporation which has a
market of hardware and software products, distribution of cloud
solutions, to name a few.* The investment funds affiliated to Apollo
Management, which is known to be in the market of application
services, provision of cloud solutions and professional sources,
manage Tiger Midco. Even though, the markets of Apollo
Management and Tech Data compete both horizontally and vertically,
the CCI did not go into defining the relevant market due to the
insignificant market share that the parties held in the market and also
because there were other major players like Microsoft, Google,
Ingram India, etc. in the market. Thus, the CCI was not apprehensive
that this acquisition would have an anti-competitive effect. It also
approved Nuvoco Vistas’ acquisition of 100% shareholding in Emami
Cement. The former manufactured clinkers for captive consumption
while the latter sold clinkers to other cement manufacturers and both
were involved in the manufacture and sale of grey cement, among

82Tiger Midco LLC and Tech Data Corporation (Combination Registration No. C-
2020/03/737 dated 30 April 2020); Mylan N.V. and Upjohn Inc. (Combination
Registration No. C-2020/01/720 dated 23 March 2020); JSW Energy Limited, GMR
Energy Limited, GMR Kamalanga Energy Limited (Ccombination Registration No.
C-2020/03/731 dated 7 April 2020); Nuvoco Vistas Corporation Limited and
Emami Cement Limited (Combination Registration No. C-2020/03/734 dated May
202020).

83Tiger Midco LLC and Tech Data Corporation (Combination Registration No. C-
2020/03/737 dated 30 April 2020).
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others.2* The combined market share of both the parties was 15-20%
based on their installed capacity and sales volume in the relevant
market i.e manufacture and sale of grey cement which had other
important competitors like Shree Cement, Holcim, Ultratech, Dalmia
and the Herfindahl Hirchman Index. Thus, due to the low market
share, other players in the relevant market, and the insignificant
portion of revenue from sale of grey cement and clinkers to third
parties by Emami Cement, the CCI disregarded the likelihood of
appreciable adverse effect on competition.

The problem arising out of a common investor of two competing
companies is at the heart of the interaction between company law and
competition law. Whether such a scenario is anti-competitive would
depend on the shareholding pattern and subsequently, the board
rights, which have been obtained by the common investor.*® If the
investor has enough powers and shareholding pattern of above 25%,
he may be able to practice activities, which might be anti-competitive
and indirectly start colluding. In the case of Meru Travel Solutions
Pvt. Ltd. v. Uber India Systems Pvt. Ltd,®® Meru had alleged anti-
competitive conduct against Uber and Ola where they had a common
private equity investor, SoftBank. Meru alleged that Ola and Uber
entered into anti-competitive agreements and were indulging in
predatory pricing. It alleged that Ola and Uber enjoyed a dominant
position as a group because of the shareholding position of Softbank
in Ola and Uber. The CCI observed that anti-competitive practice can
be seen in the form of price increase or quality reduction which might

84 Nuvoco Vistas Corporation Limited and Emami Cement Limited (Combination
Registration No. C-2020/03/734 dated May 20 2020).

8 Arihant Agarwal and Aditya Mukherjee, ‘Interlocking Directorates and its
Relevance to Competition in India’, (The Indian Review of Corporate and
Commercial  Laws, 22 January 2020)  <https://www.irccl.in/single-
post/2020/01/22/Interlocking-Directorate-and-its-Relevance-to-Competition-in-
India> accessed 20 April 2020.

\Meru Travel Solutions Pvt. Ltd. v. Uber India Systems Pvt. Ltd. Case no. 81 of
2015.
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be unprofitable for the firm but benefits the common investors, and
may soften competition. However, the CCI had ruled that there is no
collusion between the parties due to their common investor as there
was lack of evidence to show that there was an appreciable adverse
effect on competition or that it harms the stakeholders.

It is imperative to focus on the fact that it is difficult to prove
information exchange with lack of proper evidence. Even though the
CClI had intel that the persons were in an agreement to increase prices
or control the production and supply, the CCI did not find it to be in
contravention of the Act as there was lack of proof to substantiate the
implementation of the price according to the agreement or the
limitation of supply.®’ In the Flashlights Case,®® despite having the
proof of information exchange with respect to price and sales
production, the CCI said that this exchange of data only indicates a
possibility of collusion and can be considered as a “plus factor” as it
has to be in conjunction with other evidences provided, to prove
violation. The evidence in the case showed that even though there was
proof of information exchange on the price among the parties, the
same was not implemented and thus mere discussion of it does not
amount to price fixing. However, it is observed that, the CCI has
taken an opposed view regarding the availability of evidence for
implementation of the agreement in a recent order.?® In the Bearing’s
case, the CCI noted a coordinated action amongst competing firms to
uniformly increase prices in the automotive and industrial original
equipment manufacturer customers and in the distribution segment of
the market when the steel prices started to rise from the year 2009.
The CCI had evidence of consensus amongst the suppliers for writing

87Nirmal Kumar Manhsani v. Ruchi Soya Industries Ltd & Ors Case No. 76/2012;
In re: Alleged Cartelisation in Flashlights Market in India (Suo Moto Case No. 1 of
2017).

B re: Alleged Cartelisation in Flashlights Market in India (Suo Moto Case No. 1
of 2017).

) re: Cartelisation in Industrial and Automotive Bearings (Suo Moto Case No.
05 of 2017).
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price increase letters to the OEM customers including evidences of
emails, telephonic conversations and meetings where commercially
sensitive price related information was shared. Based on these
evidences, the CCI concluded that there was information exchange
and collusion among key competitors for pricing strategies. The CCI
said that even though the price revisions quoted by the parties to the
OEMs does not align with their agreement, the statutory presumption
of appreciable adverse effect under Section 3(3) cannot be rebutted
because the parties, met each other and decided the price revisions to
be quoted to the OEMs, compromised their independence. Though,
interestingly, the CCI held the agreement to violate Section 3(3), it
did not impose any monetary penalty on the competitors and directed
them to cease and desist from such cartel like activities in the future.
Two questions arise from the contrary views taken by the CCI
regarding the availability of evidence for implementation of the
agreement i.e first, if the parties are required to show that they acted
upon the agreement and second whether the CCI can assume that the
parties implemented the agreement and hold parties in contravention
of the Act solely based on the information exchange and the
presumption approach?

The regulator, thus, is not blind to the problem since it has been a
repetitive observation in the aforementioned orders, as well as orders
dealing with acquisitions which are either made in the ordinary course
of business or for solely investment purposes as they are not likely to
cause appreciable adverse effect on the competition.*

A. Changes and reform in Indian Competition law
It is interesting to note that the preceding law, the Monopolistic and

Restrictive Trade Practices Act® (“MRTP Act”), had a specific
provision against one director being appointed as director in a

) ndian Competition Act, 2002, Item 1, Schedule 1.
91Monopolistic and Restrictive Trade Practices Act, 1969, s 25.
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competing firm; however, this provision is not included in the Act.
The goal of the MRTP Act was along the lines of the Act — ensuring
that the operation of the economic system does not result in the
concentration of economic power in hands of few, control of
monopolies, and prohibition of monopolistic and restrictive trade
practices.*? The then Chapter 111 of the MRTP Act specifically related
to the concentration of economic power and had provisions dealing
with interconnected undertakings. The basis for having such
provisions was the findings of the Monopolies Inquiry Commission
which was set up to inquire into the extent and effect of concentration
of economic power.* One of the causes of such concentration was
found to be cross-investments and interconnections between
companies. Thus, it can be seen that such indirect influence and
effects thereof are not novel problems faced by the Indian legal
regime. Such findings of a decades-old commission only support the
claim for having greater regulation of interlocks.

It is disheartening to see that though the issue of interlock directorates
within companies, especially those that are in the same horizontal
line, has been discussed on various occasions by the CCI, the
regulators have still failed to provide legislative guidance on this front
in the recent Draft Competition (Amendment) Bill, 2020, which was
released in public domain on 20 February, 2020. This bill was
released after a cumulative process of discussions that started in
October 2018 by the Competition Law Review Committee set up by
the MCA, to examine the Act and its rules and regulations in the
“wake of changing business landscape” and a decade of enforcement
by the CCI.** One of the relevant amendments prescribed in the draft

92Monopolistic and Restrictive Trade Practices Act, 1969, Statement of Object and
Reasons.

%y, b. Kulshreshtha, ‘Report of the Monopolies Inquiry Commission: An
Evaluation’ (1966) 8(3) Journal of the Indian Law Institute 413.

%Karan Chadnhiok and Deeksha Manchanda ‘A look at the Draft (Competition
Amendment Bill, 2020 - Clarity, transparency, robustness and bit more to be
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bill is the amended definition of “control” under Section 5 of the Act
to include “material influence” over the management or affairs or
strategic commercial decisions of one or more enterprise/group by
another. The Committee opined that this addition of material
influence will serve as a double-edged benefit. It would bring more
certainty to the meaning of control while retaining the power of the
CCl to assess a wide range of combinations that may have an
appreciable adverse effect on competition.

Referring to the Ultratech-Jail® case, the CCI discussed how having

“material influence” over the management of affairs of the companies
could be a deterrent towards the competition in market. In the case,
the CCI defined material influence as the lowest level of control,
which implies presence of factors like giving an enterprise the ability
to influence affairs and management of the other enterprise including
factors like, shareholding, special rights, status and expertise of an
enterprise or person, Board representation, structural/financial
arrangements, etc. Yet it is important to point out that, no guidelines
have been given to define what constitutes “material influence” that
would amount to ‘“control” in the Act. There should be some
quantifiable yard-stick that amounts to material influence, as the same
cannot be assessed based on the quantum of shareholding, availability
of special/veto rights but further requires deeper analysis of the
market realities and in exceptional cases, lifting of the corporate veil
as well.

B. Policy Recommendation

desired’ 01 March 2020, Bar and Bench
<https://www.barandbench.com/columns/a-look-at-the-draft-competition-
amendment-bill-2020-clarity-transparency-robustness-and-bit-more-to-be-desired>
accessed 13 May 2020.

%Ultratech-JAL (Combination registration number C-2015/02/246, Order dated 12
March 2018).
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Though the present competition law regime in India does not
expressly prohibit the practice of interlock directorates in India, the
practices indulged in by these directors or the subsequent actions are
subject to the checks mentioned in the Act, especially in cases of
mergers and acquisitions and combinations. For effective mechanism
and in the interest of the economy as a whole, it is suggested that a
specific provision prohibiting interlock directorates with de-minimus
thresholds should be introduced in the Act. This means that the
practice of interlocking directorates would be prohibited with a clear
set of threshold exceptions carved out.

It is important to question the construction of the exceptions both,
from the lens of efficiency as well as discrimination. Any policy that
is enacted, must be capable of being implemented without
unreasonable burden on the regulators. An approach similar to that
adopted by the EU, which monitors and detects anticompetitive
behaviour, has higher costs and relies on a robust institutional
structure making it unsuitable for India. A prohibition with clear
exceptions is more suited, and capable of implementation. The second
and more important question is — what will the threshold be that
makes the same act legal for some and illegal for others? And why
not a complete prohibition for every actor?

A complete prohibition is itself anti-competitive in the sense that it
impedes competition between mid-sized firms. Interlocks serve a
number of pro-competitive effects like exchange of technical know-
how and efficiency. Medi